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PREFACE TO THE FOURTH EDITION.

In the preparation of this Edition of Sir William Blackstone's

Commentaries, the same rule has been followed as in the first

revision of the Work by the present Editor.

He has altered the text, where the text required or seemed

to require alteration ; but he has in no case omitted anything

which could usefully be retained. He may have preserved

much which is of ajitiquarian interest only ; but, if so, this

will, he hopes, be esteemed an error in the right direction.

He can repeat confidently the statement he made in reference

to his first attempt to adapt the Commentaries to the present

state of the Law—that no trouble or labour has been wanting

on his part to fulfil properly the responsible duty he has

undertaken.

Temple, January 1876.
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PREFACE TO THE FIRST EDITION.

In the following pages an attempt has been made to adapt the

Commentaries of Sir William Blackstone to the present state

of the law, by making such alterations in and additions to

the text, as seemed to be consistent with the original plan

of the work.

Had it been possible to have reprinted the work as it was left

by its distinguished Author, and within any reasonable compass

of corrective notes to have afforded the reader that introductory

and popular view of the existing Laws of England, which it was

the object of Sir William Blackstone to supply, that plan would

have been adopted. The text has been altered and added to,

solely because this course seemed to be the only mode in which

the Commentaries could be usefully reproduced in the present

day ; and it is hoped that the method which has been adopted

will meet with the approbation of the reader, when he comes

to examine the extent and variety of the alterations which have

been made in the law within the last half-century.

No one can appreciate the Commentaries of Sir William

Blackstone so thoroughly as the person to whom the duty of

editing them has been intrusted. The trouble and anxiety

involved in the performance of that duty cannot be judged of

by a mere perusal of the work ; for what may appear to be a

trivial or unimportant emendation, may possibly have occasioned

much labour and considerable thought. The Editor ventures,
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therefore, to claim some consideration for the difficulty of his

task, and some indulgence for those defects in its execution,

which he cannot but feel must exist.

Whenever the Editor has, in any instance, ventured to alter or

add to the text of Sir William Blackstone, he has given his

authority for so doing. This reference has often been made in

the text itself, by a mention of the statute which has effected the

change in the law ; more frequently, however, his authority has

been stated in a note. The alterations which have been made

in the text, and those portions of the work for which the present

Editor is responsible, have, with few exceptions, been put within

inverted commas, in order that the reader may be able at once

to distinguish these alterations or additions from the original

text. The few exceptions, which have not been pointed out in

this \^y, comprise those words which in the original text of Sir

William Blackstone were in the 'present, but in the present

edition are in the past tense ; many pages, and indeed chapters,

of the Commentaries, having become purely historical. Those

portions of the Commentaries which have become entirely

obsolete, but are still curious or interesting either in a

historical point of view or with reference to the altered

state of the law, have been converted into notes. Those

notes, for which the Editor is himself responsible, have

been put within inverted commas, in the same way as his

additions to the text.

Temple, March 1857.
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INTRODUCTION.

SECTION I.

ON THE STUDY OF THE LAW,

The science of the laws and constitution of our own country is

a species of knowledge, in which the gentlemen of England have

been more remarkably deficient than those of all Europe besides.

In most of the nations on the continent, where the civil or

imperial law, under different modifications, is closely interwoven

with the municipal laws of the land, no gentleman, or at least

no scholar, thinks his education is completed till he has at-

tended a course or two of lectures, both uj)on the institutes of

Justinian and the local constitutions of his native soil, under

the very eminent professors that abound in their several uni-

versities. And in the northern part of our own island, where

also the municipal laws are frequently connected with the civil,

it is diflficult to meet with a person of liberal education, who
is destitute of a competent knowledge in that science, which is

to be the guardian of his natural rights, and the rule of his civil

conduct.

Nor have the imperial laws been totally neglected even in the

English nation. A general acquaintance with their decisions

has ever been deservedly considered as no small accomplishment

of a gentleman ; and a fashion formerly prevailed, to transport

the growing hopes of this island to foreign universities, in

Switzerland, Germany, and Holland ; which, though infinitely

inferior to our own in every other consideration, have been

looked upon as better nurseries of the civil, or, which is nearly

the same, of their own municipal law. In the meantime it has

been the peculiar lot of our admirable system of laws to be

VOL. I. B
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2 ON THE STUDY OF THE LAW.

neglected, and even unknown, by all but one practical profession

;

though built upon the soundest foundations, and approved by the

experience of ages.

Far be it from me to derogate from the study of the civil law,

considered, apart from any binding authority, as a collection of

written reason. No man is more thoroughly persuaded of the

general excellence of its rules, and the usual equity of its decisions,

nor is better convinced of its use as well as ornament to the

scholar, the divine, the statesman, and even the common lawyer.

But we must not carry our veneration so far as to sacrifice our

Alfred and Edward to the manes of Theodosius and Justinian

;

we must not prefer the edict of the praetor, or the rescript of the

Roman emperor, to our own immemorial customs, or the sanctions

of an English parliament ; unless we can also prefer the despotic

monarchy of Rome and Byzantium, for whose meridians the former

were calculated, to the free constitution of Britain, which the latter

are adapted to perpetuate.

Without detracting, therefore, from the real merit which abounds

in the imperial law, I hope I may have leave to assert, that if

an Englishman must be ignorant of either the one or the other,

he had better be a stranger to the Roman than the English

institutions. For I think it an undeniable position, that a com-

petent knowledge of the laws of that society in which we live,

is the proper accomplishment of every gentleman and scholar

;

a highly useful, I had almost said essential, part of a liberal

and polite education. And in this I am warranted by the ex-

ample of ancient Rome, where, as Cicero informs us, the very

boys were obliged to learn the twelve tables by heart, as a carmen

necessarium, or indispensable lesson, to imprint on their tender

minds an early knowledge of the laws and constitution of their

country.

But as the long and universal neglect of this study with us in

England, seems in some degree to call in question the truth of

this evident position, it shall therefore be the business of this

introductory discourse to demonstrate the utility of some general

acquaintance with the municipal law of the land, by pointing out

its particular uses in all considerable situations of life.

And, first, to demonstrate the utility of some acquaintance with
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the laws of the land, let us only reflect a moment on the singular

frame and polity of that land, which is governed by this system of

laws. A land, perhaps the only one in the universe, in which

political or civil liberty is the very end and scope of the constitu-

tion.* This liberty, rightly understood, consists in the power of

doing whatever the laws permit ;

" which is only to be efiected by

a general conformity of all orders and degrees to those equitable

rules of action, by which the meanest individual is protected from

the insults and oppression of the greatest. As therefore every

subject is interested in the preservation of the laws, it is incumbent

upon every man to be acquainted with those, at least, with which

he is immediately concerned ; lest he incur the censure, as well as

inconvenience, of living in society without knowing the obliga-

tions which it lays him under. And thus much may suffice for

persons of inferior condition, who have neither time nor capacity

to enlarge their views beyond that contracted sphere in which

they are appointed to move. But those on whom nature and

fortune have bestowed more abilities and greater leisure, can-

not be so easily excused. These advantages are given them, not

for the benefit of themselves only, but also of the public ; and yet

they cannot, in any scene of life, discharge properly their duty

either to the public or themselves, without some degree of know-

ledge in the laws. To evince this the more clearly, it may not be

amiss to descend to a few particulars.

Let us, therefore, begin with our gentlemen of independent

estates and fortune, the most useful, as well as considerable, body

of men in the nation ; whom even to suppose ignorant in this

branch of learning is treated by Locke ** as a strange absurdity. It

is their landed property, with its long and voluminous train of

descents and conveyances, settlements, entails, and incumbrances,

that forms the most intricate and most extensive object of legal

knowledge. The thorough comprehension of these, in all their

minute distinctions, is, perhaps, too laborious a task for any but

a lawyer by profession
; yet still the understanding of a few

leading principles, relating to estates and conveyancing, may form

some check and guard upon a gentleman's inferior agents, and

preserve him at least from very gross and notorious impositions.

• Montesq. Esp. L. 1. 11, c. 5.

'' FacuUat ejiu, quod eiique facere libet, nisi quid vi, aut jure prohihetur. Inst. 1. 3, 1.

« Educatiou, § 187.

B 2



4 ON THE STUDY OF THE LAW.

Again, the policy of all laws has made some forms necessary in

the wording of last wills and testaments, and certain requisites

with regard to their attestation. An ignorance in these must

always be of dangerous consequence to such as, by choice or

necessity, compile their own testaments without any technical

assistance. Those who have attended the courts of justice are

the best witnesses of the confusion and distress that are hereby

occasioned in families ; and of the difficulties that arise in dis-

cerning the true meaning of the testator, or sometimes in discover-

ing any meaning at all ; so that in the end, his estate may often

be vested quite contrary to these his enigmatical intentions,

because, perhaps, he has omitted one or two formal words, which

are necessary to ascertain the sense with indisputable legal pre-

cision, or has executed his will in the presence of fewer witnesses

than the law requires.

But to proceed from private concerns to those of a more public

consideration. All gentlemen of fortune are, in consequence of

their property, liable to be called upon to establish the rights, to

estimate the injuries, to weigh the accusations, and sometimes to

dispose of the lives of their fellow-subjects, by serving upon juries.

In this situation they have frequently a right to decide, and that

upon their oaths, questions of nice importance, in the solution of

which some legal skill is requisite ; especially where the law and

the fact, as it often happens, are intimately blended together.

And the general incapacity, even of our best juries, to do this

with any tolerable propriety, has greatly debased their authority

;

and has unavoidably thrown more power into the hands of the

judges to direct, control, and even reverse their verdicts, than

perhaps the constitution intended.

But it is not as a juror only, that the English gentleman is

called upon to determine questions of right, and distribute

justice to his fellow-subjects : it is principally with this order of

men that the commission of the peace is filled. And here a very

ample field is open for a gentleman to exert his talents by
maintaining good order in his neighbourhood ; by punishing the

dissolute and idle ; by protecting the peaceable and industrious

;

and, above all, by healing petty differences, and preventing

vexatious prosecutions. But, in order to attain these desirable

ends, it is necessary that the magistrate should understand his

business ; and have not only the will, but the 'power also, under

which must be included the knowledge, of administering legal
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and eflfectual justice. Else, when he has mistaken his authority,

through passion, through ignorance, or absurdity, he will be the

object of contempt from his inferiors, and of censure from those

to whom he is accountable for his conduct.

Yet farther : most gentlemen of considerable property, at some

period or other in their lives, are ambitious of representing their

country in parliament ; and those who are ambitious of receiving

so high a trust, would also do well to remember its nature and

importance. They are not thus honourably distinguished from

the rest of their fellow-subjects, merely that they may * enjoy a

few peculiar privileges ;' that they may list under party banners

;

may grant or withhold supplies ; may vote with or vote against

a popular or unpopular administration ; but upon considerations

far more interesting and important. They are the guardians of

the English constitution ; the makers, repealers, and interpreters

of the English laws ; delegated to watch, to check, and to avert

every dangerous innovation, to propose, to adopt, and to cherish

any solid and well-weighed improvement ; bound by every tie of

nature, of honour, and of religion, to transmit that constitution

and those laws to their posterity, amended if possible, at least

without any derogation. And how unbecoming must it appear

in a member of the legislature to vote for a new law when he is

utterly ignorant of the old !—what kind of interpretation can he

be enabled to give, who is a stranger to the text upon which

he comments

!

Indeed, it is perfectly amazing that there should be no other

state of life, no other occupation, art, or science, in which some
method of instruction is not looked upon as requisite, except only

the science of legislation, the noblest and most difficult of any.

Apprenticeships are held necessary to almost every art, com-
mercial or mechanical ; a long course of reading and study must
form the divine, the physician, and the practical professor of the

laws : but every man of superior fortune thinks himself born a

legislator. Yet Cicero was of a different opinion :
" It is ne-

" cessary for a senator to be thoroughly acquainted with the
" constitution ; and this is a knowledge of the most extensive
" nature ; a matter of science, of diligence, of reflection ; without
" which no senator can possibly be fit for his office."

**

The mischiefs that have arisen to the public from inconsiderate

"* Cic. de Leg. 3, 18.
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alterations in our laws, are too obvious to be called in question :

and how far they have been owing to the defective education of

our senators, is a point well worthy of public attention. The

common law of England has fared like other venerable edifices

of antiquity, which rash and inexperienced workmen have

ventured to new-dress and refine, with all the rage of modern

improvement. Hence frequently its symmetry has been de-

stroyed, its proportions distorted, and its majestic simplicity

changed for specious embellishments and fantastic novelties.

For, to say the truth, almost all the perplexed questions, almost

all the niceties, intricacies, and delays, which have sometimes

disgraced the English, as well as other courts of justice, owe

their origin not to the common law itself, but to innovations that

have been made in it by acts of parliament ;
" overladen with

" provisos and additions, and many times on a sudden penned or

" corrected by men of none, or very little judgment in law."

Sir Edward Coke declares, that in all his time he never knew

two questions made upon rights merely depending upon the

common law ; and warmly laments the confusion introduced by

ill-judging and unlearned legislators.** " But if acts of parlia-

" ment were after the old fashion penned, by such only as

" perfectly knew what the common law was before the making of

" any act of parliament concerning that matter, as also how ftir

" former statutes had provided remedy for former mischiefs, and
" defects discovered by experience ; then should very few

" questions in law arise, and the learned should not so often and
" so much perplex their heads to make atonement and peace, by
" construction of law, between insensible and disagreeing words,

" sentences, and provisos, as they now do." *

What is said of our gentlemen in general, and the propriety

of their application to the study of the laws of their country, will

hold equally strong, or still stronger, with regard to the nobility

of this realm, except only in the article of serving upon juries.

But, instead of this, they have several peculiar provinces of far

greater consequence and concern ; being by birth hereditary

counsellors of the crown, and judges upon their honour of the

" Co. Eep. 2 pref. to ' so much ' larger bulk ; unless it

'"If," adds Sir William Blackstoue, should bo found, 'which is assuredly

" this inconvenience was so heavily felt in not the case,' that the penncrs of our

the reign of Queen Elizabeth, how much modem statutes have proportionably

must the evil have increased in later better informed themselves in the know-

times, when the statute-book is swelled ledge of the common law."
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lives of their brother-peers.^ Ignorance of the laws of the land

should ever be esteemed dishonourable in those who are in-

trusted by their country to maintain, to administer, and to

amend them.

Nor will some degree of legal knowledge be found in the

least superfluous to persons of inferior rank ; especially those of

the learned professions. The clergy, in particular, besides the

common obligations they are under in proportion to their rank

and fortune, have also abundant reason, considered merely as

clergymen, to be acquainted with many branches of the law,

which are almost peculiar and appropriated to themselves alone.

Such are the laws relating to advowsons, institutions, and in-

ductions ; to simony, and simoniacal contracts ; to uniformity,

residence, and pluralities ; to tithes, and other ecclesiastical dues
;

to marriages, and to a variety of other subjects, which are consigned

to the care of their order by the provisions of particular statutes.

To understand these aright, to discern what is warranted or en-

joined, and what is forbidden by law, demands a sort of legal

apprehension ; which is no otherwise to be acquired than by use,

and a familiar acquaintance with legal writers.

For the gentlemen of the faculty of physic, I must frankly

own that I see no special reason why they in particular should

apply themselves to the study of the law, unless in common with

other gentlemen, and to comjjlete the character of general and

extensive knowledge ; a character which their profession, beyond

others, has remarkably deserved. They will give me leave,

however, to suggest, and that not ludicrously, that it might

frequently be of use to families, upon sudden emergencies, if

the physician were acquainted with the doctrine of last wills

and testaments, at least so far as relates to the formal part of

their execution.

But those gentlemen who intend to profess the civil and eccle-

siastical laws, in the spiritual and maritime courts of this kingdom,

are of all men, next to common lawyers, the most indispensably

obliged to apply themselves seriously to the study of our muni-

cipal laws. For the civil and canon laws, considered with respect

« Sir William Blackstono here adds, the lord chancellor and such other peers

" and arbiters of the property of all their as have held high judicial oflSce. See,

fellow-subjects, and that in the last re- on this subject, O'Conneirs case, 11 CI.

sort," &c., &c. ' But for many years the & Fin. 155, and the peers' debate on

appellate jurisdiction of the House of their appellate jurisdiction, 2 Macqueen's

Lords lias been exercised exclusively by Rep. 577.'
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to any intrinsic obligation, have no force or authority in this

kingdom : they are no more binding in England, than our laws

are binding at Rome. But as far as these foreign laws, on

account of some peculiar propriety, have in some particular cases,

and in some particular courts, been introduced and allowed by

our laws, so far they oblige, and no farther ; their authority

being wholly founded upon that permission and adoption. In

which we are not singular in our notions ; for, even in Holland,

where the imperial law is much cultivated, and its decisions

pretty generally followed, we are informed by Van Leeuwen,'*

that " it receives its force from custom, and the consent of the

" people, either tacitly or expressly given : for otherwise," he

adds, " we should no more be bound by this law, than by that

" of the Almains, the Franks, the Saxons, the Groths, the Vandals,

" and other of the ancient nations." Wherefore, in all points in

which the diiferent systems depart from each other, the law of

the land takes place of the law of Rome, whether ancient or

modern, imperial or pontifical. And, in those of our English

courts, wherein a reception has been allowed to the civil and

canon laws, if either they exceed the bounds of that reception, by

extending themselves to other matters than are permitted to

them; or if such courts proceed according to the decisions of

those laws, in cases wherein it is controlled by the law of the

land, the common law in either instance, both may, and fre-

quently does, prohibit and annul their proceedings ; and it will

not be a sufficient excuse for them to tell the courts at West-

minster, that their practice is warranted by the laws of Justinian

or Gregory, or is conformable to the decrees of the Rota, or

imperial chamber.

For which reason it becomes highly necessary for every civilian

and canonist, who would act with safety as a judge, or with

prudence and reputation as an advocate, to know in what cases,

and how far, the English laws have given sanction to the Roman

;

in what points the latter are rejected ; and where they are both

so intermixed and blended together, as to form certain supple-

mental parts of the common law of England, distinguished by
the titles of the maritime, the military, and the ecclesiastical

law.

' Such being the general use and necessity of some acquaint-

'' Dedicatio Corporis Juris Civilis.
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ance with the common law, I shall now proceed to inquire why

the study of it has fallen into disuse.'

Sir John Fortescue, in his panegyric on the laws of England,

which was written in the reign of Henry the Sixth, puts a very

obvious question in the mouth of the young prince, whom he is

exhorting to apply himself to that branch of learning :
" why

" the laws of England, being so good, so fruitful, and so coiji-

" modious, are not taught in the universities, as the civil and
" canon laws are ?" In answer to which he gives what seems,

with due deference be it spoken, a very jejune and unsatisfactory

reason ; being, in short, that " as the proceedings at common law

" were in his time carried on in three different tongues, the

"English, the Latin, and the French, that science must be
" necessarily taught in those three several languages ; but that

" in the universities, all sciences were taught in the Latin tongue
" only ;" and therefore he concludes, " that they could not be
" conveniently taught or studied in our universities." But,

without attempting to examine seriously the validity of this

reason, the very shadow of which * has long been ' entirely taken

away, we perhaps may find out a better, or at least a more plau-

sible account, why the study of the municipal laws has been so

long neglected in these seats of science, than what the learned

chancellor thought it prudent to give to his royal pupil.

That ancient collection of unwritten maxims and customs,

which is called the common law, however compounded, or from

whatever fountains derived, had subsisted immemorially in this

kingdom ; and, though somewhat altered and impaired by the

violence of the times, had in great measure weathered the rude

shock of the Norman conquest. This had endeared it to the

people in general, as well because its decisions were universally

known, as because it was found to be excellently adapted to the

genius of the English nation. In the knowledge of this law

consisted great part of the learning of those dark ages ; it was

then taught, says Selden,* in the monasteries, in the universities^

and in the families of the principal nobility. The clergy in

particular, as they then engrossed almost every other branch

of learning, so, like their predecessors the British Druids, they

were peculiarly remarkable for their proficiency in the study of

the law. NvMus clericus nisi causidicus, is the character given of

' In Fletanty 7, 7.
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them soon after the conquest by William of Malmesbury.'' The

judges therefore were usually created out of the sacred order/ as

was likewise the case among the Normans ;
^ and all the inferior

offices were supplied by the lower clergy, which has occasioned

their successors to be denominated clerks to this day.

But the common law of England, being not committed to

writing, but only handed down by tradition, use, and experience,

was not so heartily relished by the foreign clergy, who came over

hither in shoals during the reign of the Conqueror and his two

sons, and were utter strangers to our constitution as well as our

language. ' It was about this time that the study of the civil

law, after an extinction of six centuries, was revived over the

whole continent of Europe ; and it soon ' became in a particular

manner the favourite of the clergy, who borrowed therefrom the

method and many of the maxims of the canon law. The study

of it was introduced into several universities abroad, particularly

that of Bologna, where exercises were performed, lectures read,

and degrees conferred in this faculty, as in other branches of

science ; and many nations on the continent, just then beginning

to recover from the convulsions consequent upon the overthrow

of the Eoman empire, and settling by degrees into peaceable

forms of government, adopted the civil law as the basis of their

several constitutions ; blending and interweaving it among their

own feudal customs, in some places with a more extensive, in

others a more confined authority."

Nor was it long before the prevailing mode of the times reached

England. For Theobald, a Norman abbot, being elected to the

see of Canterbury, a.d. 1138, and extremely addicted to this new
study, brought over with him in his retinue many learned pro-

ficients therein ; and among the rest Vacarius, whom he placed

in the university of Oxford, to teach it to the people of this

country." But it did not meet with the same easy reception in

England, where a mild and rational system of laws had been long

" De Gest. Keg. 1. 4. " Domat's Treatise of Laws, c. 13, § 9.

' Dugdale, Orig. jurid. c. 8. Epistol. Innocent IV. in M. Paris, a.d.

" Les juges sont sages personnes et 1254.

autentiques,— sicome les archevesques, ° Gervas. Dorobem. Act. Pontif. Can-

evesqucs, les chanoines des eglises cathe- tuar. col. 1665. ' See an account of the

draulx, et les autres personnes qui ont teaching and works of Vacarius in Dr.

dignitez in sainctes eglises ; les ahbez, les Irving's Introd. to the study of the

prieurs conventaulx, et les gouverneurs des Civil Law. Loudon, 1837.'

eglises, &c. Grand Coustumier, ch. 9.
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established, as it did upon the continent ; and though the

monkish clergy, devoted to the will of a foreign primate, received

it with eagerness and zeal, yet the laity, who were more interested

to preserve the old constitution, and had already severely felt the

effect of many Norman innovations, continued wedded to the use

of the common law. King Stephen also published a proclama-

tion,"' forbidding the study of the laws, then newly imported from

Italy, which was treated by the monks** as a piece of impiety,

and though it might prevent the introduction of the civil

law process into our courts of justice, yet did not hinder the

clergy from reading and teaching it in their ovm schools and

monasteries.

From this time the nation seems to have been divided into two

parties ; the bishops and clergy, many of them foreigners, who
applied themselves wholly to the study of the civil and ciinon

laws, which now came to be inseparably interwoven with each

other ; and the nobility and laity, who adhered with equal

pertinacity to the old common law, lx)th of them reciprocally

jealous of what they were unacquainted with, and neither of

them jjerhaps allowing the opposite system that real merit which

is abundantly to be found in each. This appears, on the one

hand, from the spleen with which the monastic writers " speak of

our municipal laws upon all occasions ; and on the other, from

the firm temper which the nobility showed at the famous parlia-

ment of Merton, when the prelates endeavoured to procure an
act, to declare all bastards legitimate, in case the parents inter-

married at any time afterwards, alleging this only reason, that

holy church declared such children legitimate ; but " all the
" earls and barons with one voice answered, that they would not
" change the laws of England which had hitherto been used and
" approved." * And we find the same jealousy prevailing above
a century afterwards,' when the nobility declared with a kind of

prophetic spirit, "that the realm of England hath never been
" unto this hour, neither by the consent of our lord the king and
" the lords of parliament, shall it ever be, ruled or governed by
" the civil law." " And of this temper between the clergy and
laity many more instances might be given.

• Rog. Bacon, cUat. per Selden tn Polydor. Virg. Hist. 1. 9.

Fletam, 7, 6 ; in Fortesc. c. 33, and 8 • Stat. Merton. 20 Hen. III. c. 9.

Rep. Pref. « 11 Rich. II.

" Joan. Sarisburiens. Polycrat. 8, 22. " Selden. Jan. Anglor. 1. 2, § 43. tn
' Joan. SaribborieuH. Polycrat. .5, 16. Fortesc. c. 33.
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While things were in this situation, the clergy, finding it

impossible to root out the municipal law, began to withdraw

themselves by degrees from the temporal courts ; and to that

end, very early in the reign of King Henry the Third, episcopal

constitutions were published,^ forbidding all ecclesiastics to

appear as advocates in foro sseculari ; nor did they long continue

to act as judges there, not caring to take the oath of office which

was then found necessary to be administered, that they should in

all things determine according to the law and custom of this

realm -^ though they still kept possession of the high office of

chancellor; an office then of little juridical power; and after-

wards, as its business increased by degrees, they modelled the

process of the court at their own discretion.

But wherever they retired, and wherever their authority ex-

tended, they carried with them the same zeal to introduce the

rules of the civil, in exclusion of the municipal law. This

appears in a particular manner from the spiritual courts of all

denominations, from the chancellor's courts in both our uni-

versities, and from the high court of chancery before mentioned
;

in all of which the proceedings ' have hitherto been ' in a course

much conformed to the civil law : for which no tolerable reason

can be assigned, unless that these courts were all under the

immediate direction of ecclesiastics, among whom it was a point

of religion to exclude the municipal law ; Pope Innocent the

Fourth having forbidden^ the very reading of it by the clergy,

because its decisions were not founded on the imperial consti-

tutions, but merely on the customs of the laity. And if it be

considered, that our universities began about that period to

receive their present form of scholastic discipline ; that they

were then, and continued to be till the time of the Eeformation,

entirely under the influence of the clergy ; this will lead us to

perceive the reason why the study of the Koman laws was pur-

sued with such alacrity in these seats of learning ; and why the

common law was entirely despised, and esteemed little better

than heretical.

And, since the Eeformation, many causes have conspired to

prevent its becoming a part of academical education. As, first,

long usage and established custom ; which, as in everything else, so

* Spelman, Concil. a.d. 1217. Wilkins, " Selden in Fletam, 9, 3.

Condi, vol. 1. p. 574, 599. ^ M. Paris, a.d. 1254.
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especially in the forms of scholastic exercise, have justly great

weight and authority. Secondly, the real intrinsic merit of the

civil law, considered upon the footing of reason and not of obliga-

tion ; and the ignorance of the merit of the common law, though

its equal at least, and perhaps an improvement on the other.

But the principal reason of all that has hindered the introduction

of this branch of learning is, that the study of the common law,

being banished from the universities, fell into quite a difierent

channel, and has till quite recently been wholly cultivated in

another place.

For, being entirely abandoned by the clergy, a few stragglers

excepted, the study and practice of it devolved of course into the

hands of laymen : who entertained upon their parts a most hearty

aversion to the civil law,'' and made no scruple to profess their

contempt, nay even their ignorance of it, in the most public

manner. But still as the balance of learning was greatly on the

side of the clergy, and as the common law was no longer taught^

as formerly, in any part of the kingdom, it must have been sub-

jected to many inconveniences, and perhaps would have been

gradually lost and overrun by the civil, a suspicion well justified

from the frequent transcripts of Justinian to be met with in

Bracton and Fleta, had it not been for a peculiar incident, which

happened at a very critical time, and contributed greatly to its

support.

The incident which I mean was the fixing the court ofCommon
Pleas, the grand tribunal for disputes of property, to be held in

one certain spot ; that the seat of ordinary justice might be

permanent and notorious to all the nation. Formerly that, in

conjunction with all the other superior courts, was held before the

king's capital justiciary of England, in the aula regis, or such of

his palaces wherein his royal person resided ; and removed with

his household from one end of the kingdom to the other. This

was found to occasion great inconvenience to the suitors ; to

remedy which it was made an article of the great charter of

liberties, both that of King John and King Henry the Third, that

" common pleas should no longer follow the king's court, but be

held in some certain place :" in consequence of which they have

ever since been held, a few necessary removals in times of the

» Fortesc., de Laud. LL. Ang. c, 23.
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plague excepted, in the palace of Westminster only. This

brought together the professors of the municipal law, who before

were dispersed about the kingdom, and formed them into an

aggregate body ; whereby a society was established of persons,

who, addicting' themselves wholly to the study of the laws of the

land, and no longer considering it as a mere subordinate science,

for the amusement of leisure hours, soon raised those laws to that

pitch of perfection, which they suddenly attained under the

auspices of our English Justinian, King Edward the First.''

In consequence of this lucky assemblage, they naturally fell

into a kind of collegiate order ; and, being excluded from Oxford

and Cambridge, found it necessary to establish a new university

of their own. This they did by purchasing at various times

certain houses, now called the Inns of Court and of Chancery,

between the city of Westminster, the place of holding the king's

courts, and the city of London, for advantage of ready access to

the one, and plenty of provisions in the other.'' Here exercises

were performed, lectures read, and degrees were at length conferred

in the common law, as at other universities in the canon and

civil.^ The degrees were those of barristers,'' who answered to

bachelors : as the state and degree of a Serjeant,'* servientis ad

legem, did to that of doctor.

The Crown seems to have soon taken under its protection this

infant seminary of common law; and the more effectually to

foster and cherish it. King Henry the Third, in the nineteenth

year of his reign, issued out an order directed to the mayor and

sheriffs of London, commanding that no regent of any law

schools ivithin that city should for the future teach law therein.®

The word law, or leges, being a general term, may create some

doubt at this distance of time, whether the teaching of the civil

law, or the common, or both, is hereby restrained. But in either

case, it tends to the same end. If the civil law only is pro-

hibited, which is Selden's * opinion, it is then a retaliation upon

the clergy, who had excluded the common law from their seats

' Spelman, Gloss. 33. Orig. Jurid. 55.

• Fortesc. c. 48. * Manning's Serviens ad Legem. Lon-
<> Herbert's Account of the Inns of don, 1840.

Court and Chancery, London, 1S04. " Ne aliquis scholas regens de legihus

= First styled Apprentices from ap- in eadem civitate de cxtero ibidem leges

prendre, and who seem to have been first doceat.

appointed by an ordinance of Edward ' In Flet. 8, 2.

the First. Spelm. Gloss. 37 ; Dugdale,
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of learning. K the municipal law be also included in the

restriction, as Sir Edward Coke* understands it, and which the

words seem to import, then the intention is evidently this : by

preventing private teachers within the walls of the city, to collect

all the common lawyers into the one public university, which

was newly instituted in the suburbs.

In this juridical university, for such it is insisted to have been

by Fortescue ^ and Sir Edward Coke,' there were two sorts of

collegiate houses; one called inns of chancery, in which the

younger students of the law were usually placed, " learning and
" studying," says Fortescue, " the originals, and as it were the

" elements of the law ; who, profiting therein as they grew to

" ripeness, so were they admitted into the greater inns of the

" same study, called, the inns of court." And in these inns of

both kinds, he goes on to tell us, the knights and barons, with

other grandees and noblemen of the realm, did use to place their

children, though they did not desire to have them thoroughly

learned in the law, or to get their living by its practice : and
that in his time there were about two thousand students at the

several inns, all of whom, he informs us, were filii nobiliumy or

gentlemen born.

Hence it is evident that, though under the influence of the

monks our universities neglected this study, yet, in the time of

Henry the Sixth, it was thought highly necessary, and was the

universal practice, for the young nobility and gentry to be
instructed in the origin and elements of the laws. But by
degrees this custom fell into disuse; so that, in the reign of

Queen Elizabeth, Sir Edward Coke^ did not reckon above a

thousand students ;
* and the number two centuries later was

very considerably less.'' This was then attributed principally ' to

these reasons: first, because the inns of chancery being then

almost totally filled by the inferior branch of the profession,

were neither commodious nor proper for the resort of gentlemen
of any rank or figure ; so that there were very rarely any young
students entered at the inns of chancery ; secondly, because in

the inns of court all sorts of regimen and academical super-

« 2 Inst, proem. i 3 Rep. pref.

• De Laud. LL. Ang. c. 49. ^ BL Com. voL i. p. 25.
' 3 Rep. pref.



16 ON THE STUDY OF THE LAW.

intendence, either with regard to morals or studies, were found

impracticable, and therefore entirely neglected ; lastly, because

persons of birth and fortune, after having finished their usual

courses at the universities, had seldom leisure or resolution

sufficient to enter upon a new scheme of study at a new place of

instruction. Few gentlemen now resort to the inns of court, but

such as are intended for the profession : the rest of our gentry,

not to say our nobility also, have usually retired to their estates,

or visited foreign kingdoms, or entered upon public life, without

any instruction in the laws of the land, and indeed with hardly

any opportunity of gaining instruction, unless it has been afforded

them ' at the universities.'

That the universities are the proper places for affording as-

sistance of this kind to gentlemen of all stations and degrees,

cannot with any colour of reason be denied. And the advan-

tages that might result to the science of the law itself, when a

little more attended to in these seats of knowledge, would perhaps

be very considerable. The leisure and abilities of the learned in

these retirements might either suggest expedients, or execute

those dictated by wiser heads, for improving its method, retrench-

ing its superfluities, and reconciling the little contrarieties, which

the practice of many centuries will necessarily create in any

human system ; a task which those who are deeply employed in

business and the more active scenes of the profession, can hardly

condescend to engage in. And as to the interest, or, which is

the same, the reputation of the universities themselves, if ever

this study should arrive to any tolerable perfection there, the

nobility and gentry of this kingdom will not shorten their resi-

dence upon this account, nor perhaps entertain a worse opinion of

the benefits of academical education.

For it is past dispute that those gentlemen, who resort to the

inns of court with a view to pursue the profession, will find it

expedient, whenever it is practicable, to lay the previous founda-

tions of this, as well as every other science, in one of our learned

universities. We may appeal to the experience of every sensible

lawyer, whether anything can be more hazardous or discouraging

than the usual entrance on the study of the law. A raw and inex-

perienced youth, in the most dangerous season of life, is trans-

planted on a sudden into the midst of allurements to pleasure,

without any restraint or checlc but what his own prudence can
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suggest. In this situation he is expected to sequester himself

from the world, and by a tedious study to extract the theory of

law from a mass of undigested learning ; or else by an assiduous

attendance on the courts to pick up theory and practice together,

sufficient to qualify him for the ordinary run of business. How
little therefore is it to be wondered at that we hear of so frequent

miscarriages ; that so many gentlemen of bright imaginations

grow weary of so unpromising a pursuit, and addict themselves

wholly to amusements, or other less innocent occupations ; and

that 80 many persons of moderate capacity confuse themselves at

first setting out, and continue ever dark and puzzled during the

remainder of their lives !

The evident want of some assistance in the rudiments of legal

knowledge has given birth to a practice, which, if ever it had

grown to be general, must have proved of extremely pernicious

consequence. I mean the custom by some so very warmly

recommended, of dropping all liberal education, as of no use to

students in the law : and placing them, in its stead, at the desk

of gome skilful attorney ; in order to initiate them early in all

the depths of practice, and render them more dexterous in the

mechanical part of business. A few instances of particular persons,

men of excellent learning and unblemished integrity, who, in

spite of this method of education, have shone in the foremost

ranks of the bar, have afforded some kind of sanction to tliis

illiberal path to the profession, and biassed many parents of short-

sighted judgment, in its favour : not considering that there are

some geniuses, formed to overcome all disadvantages, and that

from such particular instances no general rules can be formed
;

nor observing, that those very persons have frequently recom-

mended, by the most forcible of all examples, the disposal of tlieir

own offspring, a very different foundation of legal studies, a regular

academical education.

Making therefore due allowance for one or two shining excep-

tions, experience may teach us to foretell that a lawyer thus

educated to the bar, in subservience to attornies and solicitors,

will find he has begun at the wrong end. If practice be the whole

he is taught, practice must also be the whole he will ever know

;

if he be misinstructed in the elements and first principles upon
which the rule of practice is founded, the least variation from

established precedents will totally distract and bewilder him
;

ita lex scripta est is the utmost his knowledge will arrive at : he

VOL. I. C
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must never aspire to form, and seldom expect to comprehend, any

arguments drawn a j^^'iori, from the spirit of the laws, and th6

natural foundations of justice.

Nor is this all ; for, as few persons of birth or fortune, or even

of scholastic education, will submit to the drudgery of servitude,

and the manual labour of copying the trash of an office, should

this infatuation prevail to any considerable degree, we must

rarely expect to see a gentleman of distinction or learning at the

bar. And what the consequence may be, to have the inter-

pretation and enforcement of the laws which include the entire

disposal of our properties, liberties, and lives fall wholly into

the hands of obscure or illiterate men, is matter of very public

concern.

The inconveniences here pointed out can never be effectually

prevented, but by making academical education a previous step

to the profession of the common law, and at the same time

making the rudiments of the law a part of academical education.

For sciences are of a sociable disposition, and flourish best in the

neighbourhood of each other ; nor is there any branch of learning

but may be helped and improved by assistances drawn from other

arts. If, therefore, the student in our laws has formed both his

sentiment and style, by perusal and imitation of the purest

classical writers, among whom tlie historians and orators will

best deserve his regard; if he can reason with precision, and

separate argument from fallacy, by the clear simple rules of pure

unsophisticated logic ; if he can fix his attention, and steadily

pursue truth through any the most intricate deduction, by the

use of mathematical demonstrations ; if he has enlarged his

conceptions of nature and art, by a view of the several branches

of genuine experimental philosophy ; if he has impressed on his

mind the sound maxims of the law of nature, the best and most

authentic foundation of human laws ; if, lastly, he has con-

templated those maxims reduced to a practical system in the

laws of imperial Kome ; if he has,, done this or any part of it,

though all may be easily done u'^ler as able instructors as ever

graced any seats of learning, a sttident thus qualified may enter

upon the study of the law with incredible advantage and reputa-

tion. And if, at the conclusion, or during the acquisition of

these accomplishments, he w ill afford himself here a year or two's

farther leisure, to lay the foundation of his future labours in a

solid scientific method, without thirsting too early to attain that
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practice which it was impossible he should rightly comprehend,

he will afterwards proceed with the greatest ease, and will unfold

the most intricate points with an intuitive rapidity and clearness.

I shall not insist upon such motives as might be drawn from

principles of economy, and are applicable to particulars only : I

reason upon more general topics. And therefore to the qualities

of the head, which I have just enumerated, I cannot but add

those of the heart ; affectionate loyalty to the sovereign, a zeal

for liberty and the constitution, a sense of real honour, and well-

grounded principles of religion ; as necessary to form a truly

valuable English lawyej, a Hyde, a Hale, or a Talbot.

' In the following Commentaries on the Laws of England, I

have endeavoured to accomplish rather what ' I conceive an ex-

pounder of the laws should do, than what I have ever known to bo

done. He should consider his course as a general map of the

law, marking out the shape of the country, its connexions and
boundaries, its greater divisions and principal cities ; it is not

his business to describe minutely the subordinate limits, or to

fix the longitude and latitude of every inconsiderable hamlet.

His attention should be engaged, like that of the readers in

Fortescue's inns of chancery, "in tracing out the originals,,and,

" as it were, the elements of the law." For if the tender under-

standing of the student be loaded at the first with a multitude

and variety of matter, it will either occasion him to desert his

studies, or will carry him heavily through them, with much
labour, delay, and despondence.' These originals should be

traced to their fountains, as well as our distance will permit

;

to the customs of the Britons and Germans, as recorded by

Cffisar and Tacitus ; to the codes of the northern nations on

the continent, and more especially to those of our own Saxon

princes ; to the rules of the Roman law either left here in the

days of Papinian, or imported by Vacarius and his followers : but

above all, to that inexhaustible reservoir of legal antiquities and

learning, the feudal law, or, as Spelman™ has entitled it, the law

of nations in our western orb. These primary rules and funda-

mental principles should be weighed and compared with the pre-

cepts of the law of nature, and the practice of other countries

;

should bo explained by reasons ; illustrated by examples, and

confirmed by undoubted authorities; their history should be

' Just. Tmt. 1. 1, 2. " 0/ Parliaments, 57.

c 2
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deduced, their changes and revolutions observed, and it shoukl

be shown how far they are connected with, or have at any time

been affected by, the civil transactions of the kingdom.

A plan of this nature, if executed with care and ability, cannot

fail of administering a most useful and rational entertainment to

students of all ranks and professions ; and yet it must be con-

fessed that the study of the laws is not merely a matter of

amusement ; for the learner " will be considerably disappointed,

" if he looks for entertainment without the expense of atten-

" tion ; " ° an attention, however, not greater than is usually be-

stowed in mastering the rudiments of other sciences, or sometimes

in pursuing a favourite recreation or exercise. And this attention

is not equally necessary to be exerted by every student upon

every occasion. Some branches of the law, as the formal process

of civil suits, and the subtile distinctions incident to landed

property, which are the most difficult to be thoroughly under-

stood, are the least worth the pains of ujiderstanding, except to

such gentlemen as intend to pursue the profession. To others I

may venture to apply, with a slight alteration, the words of Sir

John Fortescue, when first his royal pupil determines to engage in

this study :
—

" It will not be necessary for a gentleman, as such,

" to examine with a close application the critical niceties of the
" law. It will fully be sufficient, and he may well enough be
" denominated a lawyer, if under the instruction of a master he
" traces up the principles and grounds of the law, even to their

" original elements. Therefore in a very short period, and with
" very little labour, he may be sufficiently informed in the laws

" of his country, if he will but apply his mind in good earnest to

" receive and apprehend them. For though such knowledge as is

" necessary for a judge is hardly to be acquired by the lucubra-

" tions of twenty years, yet with a genius of tolerable perspicacity,

" that knowledge which is fit for a person of birth or condition,

" may be learned in a single year, without neglecting his other

" improvements."

" Taylor, Elem. of Civil Lav;.
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SECTION II.

ON THE NATURE OF LAWS IN GENERAL.

Law, in its most general and comprehensive sense, signifies a

rule of action ; and is applied indiscriminately to all kinds of

action, whether animate or inanimate, rational or irrational.

Thus we say, the laws of motion, of gravitation, of optics, or

mechanics, as well as the laws of nature and of nations. And it

is that rule of action which is prescribed by some superior, and
which the inferior is bound to obey.

Thus, when the Supreme Being formed the universe, and

created matter out of nothing, he impressed certain principles

upon that matter, from which it can never depart, and without

wliich it would cease to be. When ho put that matter into

motion, he established certain laws of motion, to which all

moveable bodies must conform. And to descend from tho

greatest operations to tho smallest, when a workman forms a

clock, or other piece of mechanism, he establishes, at his own
pleasure, certain arbitrary laws for its direction ; as that the

hand shall describe a given space in a given time ; to which law,

as long as the work conforms, so long it continues in perfection,

and answers the end of its formation.

If we farther advance, from mere inactive matter to vegetable

and animal life, we shall find them still governed by laws : more

numerous indeed, but equally fixed and invariable. The whole

progress of plants, from the seed to the root, and from thence to

the seed again;—the method of animal nutrition, digestion,

secretion, and all other branches of vital economy ;—are not left

to chance, or the will of the creature itself, but are performed in

a wondrous involuntary manner, and guided by unerring rules

laid down by the great Creator.

This, then, is the general signification of law, a rule of action

dictated by some superior being; and in those creatures that
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have neither the power to think nor to will, such laws must be,

invariably obeyed, so long as the creature itself subsists, for its

existence depends on that obedience. But laws, in their more
confined sense, and in which it is our present business to consider

them, denote the rules, not of action in general, but of human
action or conduct; that is, the precepts by which man, the

noblest of all sublunary beings, a creature endowed with both

reason and free-will, is commanded to make use of those faculties

in the general regulation of his behaviour.

Man, considered as a creature, must necessarily be subject to

the laws of his Creator, for he is entirely a dependent being. A
being, independent of any other, has no rule to pursue, but such

as he prescribes to himself; but a state of dependence will

inevitably oblige the inferior to take the will of him, on whom he

depends, as the rule of his conduct ; not indeed in every par-

ticular, but in all those points wherein his dependence consists.

This principle, therefore, has more or less extent and effect, in

proportion as the superiority of the one and the dependence of

the other is greater or less absolute or limited. And conse-

quently, as man depends absolutely upon his Maker for every-

thing, it is necessary that he should in all points conform to his

Maker's will.

This will of his Maker is called the law of nature. For as God,

when he created matter, and endued it with a principle of

mobility, established certain rules for the perpetual direction

of that motion ; so, when he created man, and endued him with

free-will to conduct himself in all parts of lifeHie laid down
certain immutable laws of human nature, whereby that free-will

is in some degree regulated and restrained, and gave him also

the faculty of reason to discover the purport of those laws.

Considering the Creator only as a being of infinite power,

he was able unquestionably to have prescribed whatever laws he

pleased to his creature, man, however unjust or severe. But as

he is also a being of infinite wisdom, he has laid down only such

laws as were founded in those relations of justice, that existed in

the nature of things antecedent to any positive precept. These

are the eternal, immutable laws of good and evil, to which the

Creator himself in all his dispensations conforms ; and which he

has enabled human reason to discover, so far as they are necessary

for the conduct of human actions. Such among others are these

principles : that we should live honestly, should hurt nobody.
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aud should render to every one his due ; to which three general

precepts Justinian* has reduced the whole doctrine of law.

But if the discovery of these first principles of the law of nature

depended only upon the due exertion of right reason, and could

not otherwise bo obtained than by a chain of mettiphysical dis-

quisitions, mankind would have wanted some inducement to have

quickened their inquiries, and the greater part of the world would

have rested content in mental indolence, and ignorance, its in-

separable companion. As, therefore, the Creator is a being, not

only of infinite power and msdom, but also of infinite ffoodness, lie

has been pleased so to contrive the constitution and frame of

humanity, that we should want no other prompter to inquire

after and pursue the rule of right, but only our own self-love,

that universal principle of action. For he has so intimately

connected, so inseparably interwoven the laws of eternal justice

with the happiness of each individual, that the latter cannot

be attained but by observing the former : and if the former be

punctually obeyed, it cannot but induce the latter. In con-

sequence of which mutual connexion of justice and human
felicity, he has not perplexed the law of nature with a multitude

of abstract rules and precepts, referring merely to the fitness or

unfitness of things, as some have vainly surmised ; but has

graciously reduced the rule of obedience to this one paternal

precept, " that man should pursue his own true and substantial

" happiness." This is the foundation (^f what we call ethics, or

natural law. For the several articles into which it is branched

in our systems amount to no more than demonstrating, that this

or that action tends to man's real happiness, and therefore very

justly concluding that the performance of it is a part of the law

of nature ; or, on the other hand, that this or that action is de-

structive of man's real happiness, and therefore that the law of

nature forbids it.

This law of nature being coeval with mankind, and dictated

by God himself, is of course superior in obligation to any other.

It is binding over all the globe, in all countries, and at all times :

no human laws are of any validity, if contrary to this ; and such

of them as are valid derive all their force and all their authority,

mediately or immediately, from this original.

» Honeate vicere, alterum rum Ixdere, suum cuique tribuere. lust. I. 1. a.
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But in order to apply this to the particular exigencies of each,

individual, it is still necessary to have recourse to reason : whose

office it is to discover, as was before observed, what the law of

nature directs in every circumstance of life ; by considering

what method will tend the most effectually to our own substantial

happiness. And if our reason were always clear and perfect,

unruffled by passions, unclouded by prejudice, unimpaired by
disease or intemperance, the task would be pleasant and easy

;

we should need no other guide but this. But every man now
finds the contrary in his own experience ; that his reason is

corrupt, and his understanding full of ignorance and error.

This has given manifold occasion for the benign interposition

of Divine Providence ; which, in compassion to the frailty, the

imperfection, and the blindness of human reason, has been

pleased, at sundry times and in divers manners, to discover and

enforce its laws by an immediate and direct revelation. The
doctrines thus delivered we call the revealed or divine law, and

they are to be found only in the Holy Scriptures. These pre-

cepts, when revealed, are found upon comparison to be really a

part of the original law of nature, as they tend in all their con-

sequences to man's felicity. But we are not from thence to

conclude that the knowledge of these truths was attainable by
reason, in its present corrupted state ; since we find that until

they were revealed, they were hid from the wisdom of ages. As
then the moral precepts of this law are indeed of the same origin

with those of the law of nature, so their intrinsic obligation is of

equal strength and perpetuity. Yet undoubtedly the revealed

law is of infinitely more authenticity than that moral system

which is framed by ethical writers, and denominated the natural

law. Because one is the law of nature expressly declared so to

be by God himself; the other is only what, by the assistance of

human reason, we imagine to be that law. If we could be as

certain of the latter as we are of the former, both would have an

equal authority : but, till then, they can never be put in any
competition together.

.

Upon these two foundations, the law of nature and the law of

revelation, depend all human laws ; that is to say, no human laws

should be suffered to contradict these. There are, it is true, a

great number of indifferent points, in which both the divine law
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and the natural leave a man at his own liberty ; but which are

found necessary for the benefit of society to be restrained within

certain limits. And herein it is that human laws have their

greatest force and efficacy ; for with regard to such points as are

not indiflferent, human laws are only declaratory of, and act in

subordination to, the former. To instance in the case of murder :

this is expressly forbidden by the divine, and demonstrably by

the natural law ; and from these prohibitions arises the true un-

lawfulness of this crime. Those human laws that annex a punish-

ment to it, do not at all incretise its moral guilt, or superadd any

fresh obligation inforo consdentise to abstain from its perpetration.

Nay, if any human law should allow or enjoin us to commit it,

we are bound to transgress that human law, or else we must

offend both the natural and the divine. But with regard to

matters that are in themselves indifferent, and are not commanded
or forbidden by those superior laws ; such, for instance, as ex-

}K)rting of wool into foreign countries, * which was at one time

prohibited by statute ;
' here the inferior legislature has scope and

opportunity to interpose, and to make that action unlawful which

before was not so.

If man were to live in a state of nature, unconnected with other

individuals, there would be no occasion for any other laws, than

the law of nature and the law of God. Neither could any other

law possibly exist : for a law always supposes some superior who
is to make it ; and in a state of nature we are all equal, without

any superior but Him who is the author of our being. But man
was formed for society ; and, as is demonstrated by the writers

on this subject,** is neither capable of living alone, nor indeed

has the courage to do it. However, as it is impossible for the

whole race of mankind to be united in one great society, they

must necessarily divide into many ; and form separate states,

commonwealths, and nations, entirely independent of each other,

and yet liable to a mutual intercourse. Hence arises a third

kind of law to regulate this mutual intercourse, called " the law of

"nations;" which, as none of these states will acknowledge a

superiority in the other, cannot be dictated by any ; but depends

entirely upon the rules of natural law, or upon mutual compacts,

treaties, leagues, and agreements between these several com-

munities : in the construction also of which compacts, we have no

" ruffcndorf, 1. 7, o. 1, compared with Borbcyrac's Commontary.
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other rule to resort to, but the law of nature ; being the only one

to which all the communities are equally subject, and therefore

the civil law '^ very justly observes, that quod naturalis ratio inter

omnes homines constituit, vocatur jus gentium.

Thus much I thought necessary to premise concerning the law

of nature, the revealed law, and the law of nations, before I pro-

ceeded to treat more fully of the principal subject of this section,

municipal or civil law : that is, the rule by which particular dis-

tricts, communities, or nations are governed ; being thus defined

by Justinian,*^ "^ws civile est quod quisque sibi populus constituit."

I call it municipal law, in compliance with common speech ; for

though, strictly, that expression denotes the particular customs of

one single municipium or free town, yet it may with sufficient

propriety be applied to any one state or nation, which is governed

by the same laws and customs.

Municipal law, thus understood, is properly defined to be " a
" rule of civil conduct prescribed by the supreme power in a state,

" commanding what is right, and prohibiting what is wrong." Let

us endeavour to explain its several properties, as they arise out of

this definition.

And, first, it is a rule: not a transient sudden order from a

superior, to or concerning a particular person ; but something

permanent, uniform, and universal. Therefore a particular act

of the legislature to confiscate the goods of Titius, or to attaint

him of high treason, does not enter into the idea of a municipal

law : for the operation of this act is spent upon Titius only, and

has no relation to the community in general ; it is rather a

sentence than a law. But an act to declare that the crime of

which Titius is accused shall be deemed high treason ; this has

permanency, uniformity, and universality, and therefore is properly

a rule.

It is also called a rule, to distinguish it from advice or counsel,

which we are at liberty to follow or not, as we see proper, and to

judge upon the reasonableness or unreasonableness of the thing

advised : whereas our obedience to the law depends not upon

our approbation, but upon the maker's will. Counsel is only

matter of persuasion, law is matter of injunction ; counsel acts

only upon the willing, law upon the unwilling also. It is also

called a rule, to distinguish it from a compact or agreement, for

" Ff. 1, 1, 9. " Inst. 1. 2, L
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a compact is a promise proceeding /ro?;* us, law is a command
directed to us. The language of a compact is, " I will, or will

not, do this ;" tha.t of a law is, " Thou shalt, or shalt not, do it."

It is true there is an obligation which a compact carries with it,

equal in jwint of conscience to that of a law ; but then the origin

of the obligation is different. In compacts, we ourselves determine

and promise what shall be done, before wo are obliged to do it

;

in hiws, we are obliged to act without ourselves determining or

promising anything at all. Upon these accounts law is defined

to be " a rule."

Municipal hiw is also " a rule ofcivil conduct." This distinguishes

municipal law from the natural or revealed ; the former of which

is the rule of moral conduct, and the latter not only the rule of

moml conduct, but also the rule of faith. These regard man as

a creature, and point out his duty to God, to himself, and to his

neighbour, considered in the light of an individual. But muni-

cipal or civil law regards him also as a citizen, and bound to other

duties towards his neighbour than those of mere nature and
religion : duties, which ho has engaged in by enjoying the benefits

of the common union ; and which amount to no more, than that

he do contribute, on his part, to the subsistence and peace of the

society.

It is likcNvise " a rule prescribed." Because a bare resolution,

confined in the breast of the legislator, without manifesting itself

by some external sign, can never be properly a law. It is requisite

that this resolution be notified to the people who are to obey it.

But the manner in which this notification is to be made, is matter

of very great difference. It may be notified by universtil tradi-

tion and long practice, which supposes a previous publication,

and is the case of the common law of England. It may be

notified, viva voce, by officers appointed for that purpose, as used

to be done with regard to proclamations, and such acts of parliament

as were appointed to be publicly read in churches and other

assemblies. It may lastly be notified by writing, printing, or

the like ; which is the general course taken with all our acts of

parliament. Yet, whatever way is made use of, it is incumbent

on the promulgators to do it in the most public and perspicuous

manner ; not like Caligula, who, according to Dio Cassius, wrote

his laws in a very small character, and hung them up upon high

pillars, the more effectually to ensnare the people. There is still

a more unreasonable method than this, which is called making of
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laws ex post facto ; when after an action, indifferent in itself, is

committed, the legislature then for the first time declares it to

have been a crime, and inflicts a punishment upon the person

who has committed it. Here it is impossible that the party could

foresee that an action, innocent when it was done, should be after-

wards converted to guilt by a subsequent law ; he had therefore

no cause to abstain from it ; and all punishment for not abstain-

ing must of consequence be cruel and unjust. All laws should

be therefore made to commence in futuro, and be notified before

their commencement f which is implied in the term "prescribed."

But when this rule is in the usual manner notified, or prescribed,

it is then the subject's business to be thoroughly acquainted there-

with ; for if ignorance of what he might know were admitted as

a legitimate excuse, the laws would be of no effect, but might

always be eluded with impunity.'

But, farther : municipal law is " a rule-of^vil conduct prescribed
" by the supreme jaower in a state." For legislation, as was before

observed, is the greatest act of superiority that can be exercised

by one being over another. Wherefore it is requisite to the very

essence of law, that it be made by the supreme power. Sovereignty

and legislature are indeed convertible terms ; one cannot subsist

without the other.

This may lead us into a short inquiry concerning the nature of

society and civil government ; and the natural, inherent right

that belongs to the sovereignty of a state, wherever that sove-

reignty be lodged, of making and enforcing laws.

The only true and natural foundations of society are the wants

and the fears of individuals. Not that we can believe, with some

theoretical writers, that there ever was a time when there was no

such thing as society, either natural or civil ; but that, from the

impulse of reason, and through a sense of their wants and weak-

nesses, individuals met together in a large plain, entered into an

original contract, and chose the tallest man present to be their

governor. This notion, of an actually existing unconnected state

of nature, is too wild to be seriously admitted ; and besides it is

plainly contradictory to the revealed accounts of the primitive

" Nova constitutiofuturis non prxteritia specific day is fixed for their commence-

imponere debet. Moon v. Burden, 2 Ex. ment, take effect from the day on wliich

Rep. 22. they receive the royal aaseut. 33 Geo.
*" Acts of parliament, in which no III. c. 13.
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origin of mankind, and their preservation two thousand years

afterwards ; both which were effected by the means of single

families. These formed the first natural society, among them-

selves ; which, every day extending its limits, laid the first though

imperfect rudiments of civil or political society : and when it

grew too large to subsist with convenience in that pastoral state

wherein the patriarchs appear to have lived, it necessarily sub-

divided itself by various migrations into more. Afterwards, as

agriculture increased, which employs and can maintain a much
greater number of hands, migrations became less frequent : and

various tribes which had formerly separated, reunited again

;

sometimes by compulsion and conquest, sometimes by accident,

and sometimes perhaps by compact. But though society had not

its formal beginning from any convention of individuals, actuated

by their wants and their fears
;
yet it is the sense of their weakness

and imperfection that keeps mankind together, that demonstrates

the necessity of this union, and that, therefore, is the solid and

natural foundation, as well as the cement, of civil society. And
this is what wo mean by the original contract of society ; which,

though perhaps in no instance it has ever been formally expressed

at the first institution of a state, yet in nature and reason must

always be understood and implied, in the very act of asst)ciating

together : namely, that the whole should protect all its |)arts, and

that every part should pay obedience to the will of the whole ; or,

in other words, that the community should guard the rights of

each individual member, and that, in return for this protection,

each individual should submit to the laws of the community ;

without which submission of all, it was impossible that protection

could be certainly extended to any.

For when civil society is once formed, government at the same

time results, of course, as necessary to preserve and to keep that

society in order. Unless some superior be constituted, whose

commands and decisions all the members are bound to obey,

they would still remain as in a state of nature, without any

judge upon earth to define their several rights, and redress

their several wrongs. But, as all the members which compose

this society were naturally equal, it may be asked, in whose

hands are the reins of government to be intrusted ? To this

the general answer is easy ; but the application of it to particular

cases has occasioned one-half of those mischiefs which are apt to

proceed from misguided political zeal. In general, all mankind
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will agree that government should be reposed in such persons,

in whom those qualities are most likely to be found, the perfec-

tion of which is among the attributes of Him who is emphatically

styled the Supreme Being ; the three grand requisites, I mean, of

wisdom, of goodness, and of power : wisdom to discern the real

interest of the community
;

goodness to endeavour always to

pursue that real interest ; and strength, or power, to carry this

knowledge and intention into action. These are the natural

foundations of sovereignty, and these are the requisites that

ought to be found in every well-constituted frame of govern-

ment.

How the several forms of government we now see in the world

at first actually began, is matter of great uncertainty, and has

occasioned infinite disputes. It is not my business or intention

to enter into any of them. However they began, or by what

right soever they subsist, there is and must be in all of them a

supreme, irresistible, absolute, uncontrolled authority, in which

the jura summa im]^erii, or the rights of sovereignty, reside. And
this authority is placed in those hands, wherein, according to the

opinion of the founders of such respective states, either expressly

given, or collected from their tacit approbation, the qualities

requisite for supremacy, wisdom, goodness, and power, are the

most likely to be found.

The political writers of antiquity will not allow more than three

regular forms of government : the first, when the sovereign power

is lodged in an aggregate assembly, consisting of all the free

members of a community, which is called a democracy; the

second, when it is lodged in a council, composed of select

members, and then it is styled an aristocracy ; the last, when it is

intrusted in the hands of a single person, and then it takes the

name of a monarchy. All other species of government, they say,

are either corruptions of, or reducible to these three.

By the sovereign power, as was before observed, is meant the

making of laws ; for wherever that power resides, all others must

conform to, and be directed by it, whatever appearance the out-

ward form and administration of the government may put on.

For it is at any time in the option of the legislature to alter that

form and administration by a new edict or rule, and to put the

execution of the laws into whatever hands it pleases ; by consti-

tuting one, or a few, or many executive magistrates : and all the

other powers of the state must obey the legislative power in the
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discharge of their several functions, or else the constitution is at

an end.

In a democracy, where the right of making laws resides in the

people at large, public virtue, or goodness of intention, is more

likely to be found, than either of the other qualities of govern-

ment. Popular assemblies are frequently foolish in their contri-

vance, and ^^ euk in their execution ; but generally mean to do

the thing that is right and just, and have always a degree of

IMitriotism or public spirit. In aristocracies there is more wisdom

to be found than in the other frames of government ; being

composed, or intended to be composed, of the most experienced

citizens : but there is less honesty than in a republic, and less

strength than in a monarchy. A momirchy is, indeed, the mt)st

powerful of any ; for by the entire conjunction of the legislative

and executive powers, all the sinews of government are knit

t^jgether, au<l united in the hand of the prince ; but then there is

imminent danger of liis employing that strength to improvident

or oppressive i>urposes.

Thus these three species of government have, all of them, their

several perfections and imperfections. Democracies are usually

the best calculated to direct the end of the law ; arist<>cra(ries to

invent the means by which that end shall be obtained ; and

monarchies to carry those means into execution. And the

ancients, as was observed, had in general no idea of any other

permanent form of government but these three : for though

Cicero * declares himself of opinion, " esse optime constitutam

" rempuhlicam, quw ex trihus generibus illis, recall, optimo, et

" populari, sit modice confusa ;
" yet Tacitus treats this notion of a

mixed government, fonned out of them all, and partaking of the

advantages of each, as a visionary whim, and one that, if effected,

could never be lasting or secure.**

But happily, for us of this island, the British constitution has

long remained a standing exception to the truth of this observa-

tion. For, as with us the executive power of the law is lodged in

a single person, they have all the advantages of strength and
despatch that are to be found in the most absolute monarchy

;

and as the legislature of the kingdom is intrusted to three

distinct powers, entirely independent of each other : first, the

crown ; secondly, the lords spiritual and temporal, which is an

« De Hep. L 1, c. 29 and c. 45. " Tacit. Ann. 1. 4, c. 33.
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aristocratic assembly of persons selected for their piety, their

birth, their wisdom, their valour, or their property ; and thirdly,

the house of commons, freely chosen by the people from among

themselves, which makes it a kind of democracy ; as this ag-

gregate body, actuated by different springs, and attentive to

different interests, composes the British parliament, and has the

supreme disposal of everything ; there can no inconvenience be

attempted by either of the three branches, but will be withstood

by one of the other two ; each branch being armed with a negative

power sufficient to repel any innovation which it shall think

inexpedient or dangerous.

Here then is lodged the sovereignty of the British constitution

;

and lodged as beneficially as is possible for society. For in no

other shape could we be so certain of finding the three great

qualities of government so well and so hapj)ily united. If the

supreme power were lodged in any one of the three branches

separately, we must be exposed to the inconveniences of either

absolute monarchy, aristocracy, or democracy ; and so want two

of the three principal ingredients of good polity, either virtue,

wisdom, or power. If it were lodged in any two of the branches :

for instance, in the crown and house of lords, our laws might be

providently made, and well executed, but they might not have

always the good of the people in view : if lodged in the sovereign

and commons, we should want that circumspection and meditatory

caution, which the wisdom of the peers is to afford : if the

supreme rights of legislature were lodged in the two houses only,

and the crown had no negative upon their proceedings, they

might be tempted to encroach upon the royal prerogative, or

perhaps to abolish the kingly office, and thereby weaken, if not

totally destroy, the strength of the executive power. But the

constitutional government of this island is so admirably tempered

and compounded, that nothing can endanger or hurt it, but

destroying the equilibrium of power between one branch of the

legislature and the rest. For if ever it should happen that the in-

' dependence of any one of the three should be lost, or that it should

become subservient to the views of either of the other two, there

would soon be an end of our constitution. The legislature would

be changed from that, which, upon the supposition of an original

contract, either actual or implied, is presumed to have been

originally set up by the general consent and fundamental act of

the society : and such a change, however effecj;ed, is according to
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Locke/ at once an entire dissolution of the bands of government

;

and the people are thereby reduced to a state of anarchy ; with

liberty to constitute to themselves a new legislative power.

Having thus cursorily considered the three usual species of

government, and our own singular constitution, selected and

compounded from them all, I proceed to observe, that, as the

power of making laws constitutes the supreme authority, so

wherever the supreme authority in any state resides, it is the

right of that authority to make laws ; that is, in the words of our

definition, to prescribe tlie rule of civil action. And this may be

discovered from the very end and institution of civil states. For

a state is a collective body, composed of a multitude of individuals,

united for their safety and convenience, and intending to act

together as one man. If it therefore is to act as one man, it

ought to act by one uniform will. But, inasmuch as political

communities are made up of many natural persons, each of

whom has his particular will and inclination, these several wills

cannot by any natural union be joined together, or tempered and

disposed into a lasting harmony, so as to constitute and produce

that one uniform will of the whole. It can therefore be no other-

wise produced than by a political union ; by the consent of all

persons to submit their o^vn private wills to the will of one man, or

of one or more assemblies of men, to whom the supreme authority

is intrusted : and this will of that one man, or assemblage of men,

is in tliHerent states, according to their different constitutions,

understood to be law.

Thus far as to the right of the supreme power to make laws,

but farther, it is its duty likewise. For since the respective

members are bound to conform themselves to the will of the

state, it is expedient that they receive directions from the state

declaratory of that its will. But as it is impossible, in so groat

a multitude, to give injunctions to every particular man, relative

to each particular action, it is therefore incumbent on the state

to establish general rules for the perpetual information and

direction of all persons in all points, whether of positive or

negative duty. And this, in order that every man may know
what to look upon as his own, what as another's ; what absolute

and what relative duties are required at his hands ; what is to be

esteemed honest, dishonest, or indifferent; what degree every

man retains of his natural liberty ; what he has given up as the

' On Government, part 2, § 212.

VOL. I. D
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price of the benefits of society ; and after what manner each

person is to moderate the use and exercise of those rights which

the state assigns him, in order to promote and secure the public

tranquillity.

From what has been advanced, the truth of the former branch

of our definition is sufficiently evident ; that " municipal law is

" a rule of civil conduct prescribed by the supreme power in a state."

I proceed now to the latter branch of it; that it is a rule so

prescribed, " commanding what is right, and prohibiting what is

' * wrong."^
Now, in order to do this completely, it is first of all necessary

that the boundaries of right and wrong be established and

ascertained by law. And when this is once done, it will follow

of course that it is likewise the business of the law, considered as

a rule of civil conduct, to enforce these rights, and to restrain or

redress these wrongs. It remains, therefore, only to consider in

what manner the law is said to ascertain the boundaries of right

and wrong ; and the methods which it takes to command the

one and prohibit the other.

For this purpose every law may be said to consist of several

parts : one, declaratory ; whereby the rights to be observed, and

the wrongs to be eschewed, are clearly defined and laid down

:

another, directory; whereby the subject is instructed and en-

joined to observe those rights, and to abstain from the commission

of those wrongs : a third, rem,edial ; whereby a method is jjointed

out to recover a man's private rights, or redress his private

wrongs : to which may be added a fourth, usually termed the

sanction, or vindicatory branch of the law ; whereby it is signified

what evil or penalty shall be incurred by such as commit any

public wrongs, and transgress or neglect their duty.

With regard to the first of these, the declaratory part of the

municipal law, this depends not so much upon the law of

revelation or of nature, as upon the wisdom and will of the

legislator. This doctrine, which before was slightly touched,

deserves a more particular explanation. Those rights, then,

which God and nature have established, and are therefore called

natural rights, such as are life and liberty, need not the aid of

human laws to be more efi'ectually invested in every man than

they are ; neither do they receive any additional strength when
declared by the municipal laws to be inviolable. On the contrary,

no human legislature has power to abridge or destroy them.
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unless the owner shall himself commit some act that amounts to

a forfeiture. Neither do divine or natural duties, such as, for

instance, the worship of God, the maintenance of children, and

the like, receive any stronger sanction from being also declared

to be duties by the law of the land. The case is the same as to

crimes and misdemeanors, that are forbidden by the superior

laws, and therefore styled mala in se, such as murder, theft, and

perjury ; which contract no additional turpitude from being

declared unlawful by the inferior legislature. For that legis-

lature in all these cases acts only, as was before observed, in

subordination to the great Lawgiver, transcribing and publisliing

His precepts. So that, upon the whole, the declaratory part of the

municipal law has no force or o|)eration at all, with regard to

actions tliat are naturally and intrinsically right or wrong.

But, with regard to things in themselves indifferent, the case

is entirely altered. These become either right or wrong, just or

unjust, duties or misdemeanours, according as the municipal

legislator sees proper, for promoting the welfare of the society,

and more effectually carrying on the purposes of civil life.

Thus our own common law has declared, that the goods of the

wife do instantly upon marriage become the property and right

of the husband ; and our statute law has declared all monopolies

a public offence : yet that right and this offence have no

foundation in nature; but are merely create<l by the law, for

the puriK)ses of civil society. And sometimes, where the thing

itself has its rise from the law of nature, the particular circum-

stances and mode of doing it become right or wrong, as the

laws of the land shall direct. Thus, for instance, in civil duties

;

obedience to superiors is the doctrine of revealed as well as

natural religion : but who those superiors shall be, and in what

circumstances, or to what degree they shall be obeyed, it is the

province of human laws to determine. And so, as to injuries or

crimes, it must be left to our own legislature to decide in what

cases the seizing another's cattle shall amount to a trespass or

a theft ; and where it shall be a justifiable action, as when a

landlord takes them by way of distress for rent.

Thus much for the declaratory part of the municipal law:

and the directory stands much upon the same footing ; for this

virtually includes the former, the declaration being usually

collected from the direction. The law that says, " thou shalt not
" steal," implies a declaration that stealing is a crime. And as

D 2



36 ON THE NATURE OF LAWS IN GENERAL.

we have seen already, in things naturally indifferent, the very

essence of right and wrong depends upon the direction of the

laws to do or to omit them.

The remedial part of the law is so necessary a consequence of

the former two, that laws must be very vague and imperfect

without it. For in vain would rights be declared, in . vain

directed to be observed, if there were no method of recovering

and asserting those rights, when wrongfully withheld or invaded.

This is what we mean properly, when we speak of the protection

of the law. When, for instance, the declaratory part of the law

has said, " that the field or inheritance, which belonged to Titius's

" father, is vested by his death in Titius ;" and the directory part

has " forbidden any one to enter on another's property, without

" the leave of the owner :" if Gains, after this, will presume to

take possession of the Jand, the remedial part of the law will then

interpose its office ; will make Gains restore the possession to

Titius, and also pay him damages for the invasion.

With regard to the sanction of laws, or the evil that may attend

the breach of public duties, it is observed, that human legislators

have for the most part chosen to make the sanction of their laws

vindicatory rather than remuneratory, or to consist rather in

punishments, than in actual particular rewards. Because, in the

first place, the quiet enjoyment and protection of all our civil

rights and liberties, which are the sure and general consequence

of obedience to the municipal law, are in themselves the best and

most valuable of all rewards. Because also, were the exercise of

every virtue to be enforced by the proposal of particular rewards,

it were impossible for any state to furnish stock enough for so

profuse a bounty. And further because the dread of evil is a

much more forcible principle of human action than the prospect

of good. For which reasons, though a prudent bestowing of

rewards is sometimes of exquisite use, yet we find that those civil

laws, which enforce and enjoin our duty, do seldom, if ever, pro-

pose any privilege or gift to such as obey the law ; but do

constantly come armed with a penalty denounced against trans-

gressors, either expressly defining the nature and quantity of the

punishment, or else leaving it to the discretion of the judges, and

those who are intrusted with the care of putting the laws in

execution.

Of all the parts of a law the most effectual is the vindicatory.

For it is but lost labour to say, " do this, or avoid that," unless
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we also declare, " this shall be the consequence of your non-
" compliance." We must therefore observe, that the main
strength and force of a law consists in the penalty annexed to

it. Herein is to be found the principal obligation of human
laws.

Legislators and their laws are said to compel and d)lige ; not

that by any natural violence they so constrain a man, as to

render it impossible for him to act otherwise than as they direct,

which is the strict sense of obligation ; but because, by declaring

and exhibiting a penalty against offenders, they bring it to pass

that no man can easily choose to transgress the law ; since, by
reason of the impending correction, compliance is in a high
degree preferable to disobedience. And, even where rewards are

proposed as well as punishments threatened, the obligation of the

law seems chiefly to consist in the penalty ; for rewards, in their

nature, can only persuade and allure ; nothing is compulsory but

punishment.^

* " It is true," adds Sir W. Blackstone,
" that it has been held, and very justly,

by the principal of our ethical writers,

that human laws are bindinfj upon men's

consciences. But if that were the only or

most forcible obligation, the good only

would regard the laws, and the bad
would set them at defiance. And, true

as this principle is, it must still," ho pro-

ceeds, " be understood with some restric-

tion. It holds," he says, " as to rights ;

and that, when the law has determined

the field to belong to Titius, it is matter

of conscience no longer to withhold or to

invade it. So also in regard to natural

duties, and such offences as are ituila in se

:

here we are bound in conscience, because

we are bound by superior laws, before

those human laws were in being, to per-

form the one, and abstain from the other.

But in relation to those laws which en-

join only positive duties, and forbid only

such things as are not mala in se, but

mala prohibita merely, without any in-

termixture of moral guilt, annexing a

penalty to non-compliance, here," Sir W.
Blackstone suggests, " conscience is no

farther concerned, than by directing a

submission to the penalty. In these

oases," he says, " the alternative is offered

to every man ;
' either abstain from this,

or submit to such a penalty ;' and his

conscience will be clear, whichever side

of the alternative he thinks proper to

embrtice.' This proposition the learned

commentator illustrates by a reference

to the game laws, whereby a penalty was
denounced against every unqualifieil per-

son that killed a hare ; just as by other

statutes, now happily repealed, pecuni-

ary penalties were inflicted for exer-

cising trades without serving an appren-

ticeship thereto, and for not burjring the

dead in woollen. These prohibitory

laws, ho contends, do not make the

transgression a moral offence, or sin;

and the only obligation in conscience is,

he says, to submit to the penalty, if

levied. But the same reasoning, it is

observed, would justify a bishop in de-

ceiving the Ecclesiastical Commissioners

as to the value of the estates of his see,

a merchant or banker in making a false

return of his income, and a publican in

adulterating his beer, or tradesmen the

wares in which they deal. And the

learned commentator seems to have felt

this difficulty, for he adds, " we are here

speaking of laws that are simply and

purely penal, where the thing forbidden
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I have now gone through the definition laid down of a munici-

pal law : and have shown that it is a " rule—of civil conduct

—

'

" prescribed—by the supreme power in a state—commanding
" what is right, and prohibiting what is wrong ; " in the explana-

tion of which I have endeavoured to interweave a few useful

principles concerning the nature of civil government, and the

obligation of human laws. Before I conclude this section, it

may not be amiss to add a few observations concerning the inter-

pretation of laws.

When any doubt arose upon the construction of the Roman
laws, the usage was to state the case to the emperor in writing,

and take his opinion upon it. This was certainly a bad method

of interpretation. To interrogate the legislature to decide par-

ticular disputes, is not only endless, but affords great room for

partiality and oppression. The answers of the emperor were

called his rescripts, and these had in succeeding cases the force

of perpetual laws ; though they ought to be carefully distinguished

by every rational civilian, from those general constitutions which

had only the nature of things for their guide. The Emperor

Macrinus, as his historian Capitolinus informs us, had once

resolved to abolish these rescripts, and retain only the general

edicts : he could not bear that the hasty and crude answers of

such princes as Commodus and Caracalla should be reverenced as

laws. But Justinian thought otherwise,^ and he has preserved

them all. In like manner the canon laws, or decretal epistles of

the Popes, are all of them rescripts in the strictest sense. Con-

trary to all true forms of reasoning, they argue from particulars

to generals.

The fairest and most rational method to interpret the will of

the legislator, is by exploring his intentions at the time when the

law was made, by sigms the most natural and probable. And
these signs are either the words, the context, the subject-matter,

the effects and consequence, or the spirit and reason of them all.

Let us take a short view of them all.

or enjoined is wholly a matter of in- not hold good. The extent of the

difference, and where the penalty in- obligation of human laws is fully exam-

flicted is an adequate compensation for ined by Jeremy Taylor, Rule of Con-

the civil inconvenience supposed to arise science, b. 3., c. 1.

from the offence " ; reasoning which will ' Inst. i. 2, 6.
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1. Words are generally to be understood in their usual and
most known signification ; not so much regarding the propriety

of grammar, as their general and popular use. Thus the law

mentioned by Puffendorf,™ wliich forbade a layman to lay hands

on a priest, was adjudged to extend to him who had hurt a priest

with a weapon. Again ; terms of art, or technical terms, must be

taken according to the acceptation of the learned in each art,

trade, and science. So in the act of settlement, where the crown

of England is limited " to the Princess Sophia and the heirs of

" her body, being Protestants," it becomes necessary to call in

the assistance of lawyers, to ascertain the precise idea of the

words, " heirs of her body" which in a legal sense comprise only

certain of her lineal descendants.

2. If words happen to be still dubious, we may establish their

meaning from the conteod ; with which it may be of singuhir use

to compare a word or a sentence, whenever they are ambiguous,

equivocal, or intricate. Thus the preamble, is often called in to

help the construction of an act of parliament. Of the same
nature and use is the comparison of a law with other laws, that

are made by the same legishitor, that have some aflSnity with the

subject, or that expressly relate to the same point. Thus, when
the law of England declared murder to be felony without benefit

of clergy, ' it was necessary * to resort to the same law of England
to learn what the benefit of clergy was : and, when the common
law censures simoniacal contracts, it affords great light to the

subject to consider what the canon law has adjudged to be

simony.

3. As to the subject-matter, words are always to be understood

as having a regard thereto; for that is always supposed to be in

the eye of the legislator, and all his expressions directed to that

end. Thus, when a law of our Edward III. forbids all eccle-

siastical persons to purchase provisions at Rome, it might seem to

prohibit the buying of grain and other victual ; but when we
consider that the statute was made to repress the usurpations of

the papal see, and that the nominations to benefices by the Pope
were called provisions, we shall see that the restraint is intended

to be laid upon such provisions only.

4. As to the effects and consequence, the rule is, that where

"• L. of N. and N. 5, 12, 3.
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words bear either none, or a very absurd signification, if literally

understood, we must a little deviate from the received sense of

them. Therefore the Bolognian law," which enacted, " that who-
" ever drew blood in the streets should be punished with the

" utmost severity," was held after a long debate not to extend to

the surgeon who opened the vein of a person' that fell down in

the street with a fit."

5. But, lastly, the most universal and eifectual way of dis-

covering the true meaning of a law, when the words are dubious,

is by considering the reason and spirit of it ; or the cause which

moved the legislature to enact it. For when this reason ceases,

the law itself ought likewise to cease with it. An instance of

this is given in a case put by Cicero, or whoever was the author

of the treatise inscribed to Herennius.^ There was a law, that

those who in a storm forsook the ship should forfeit all property

therein ; and that the ship and lading should belong entirely to

those who stayed in it. In a dangerous tempest all the mariners

forsook the ship, except only one sick passenger, who by reason

of his disease was unable to get out and escape. By chance the

ship came safe to port. The sick man kept possession, and

claimed the benefit of the law. Now here all the learned agree,

that the sick man is not within the reason of the law ; for the

reason of making it was to give encouragement to such as should

venture their lives to save the vessel : but this is a merit

which he could never pretend to, who neither stayed in the ship

upon that account, nor contributed anything to its preservation.

From this method of interpreting laws, by the reason of them,

arises what has been termed " the equity of a statute," which is

thus defined by Grotius,'i " the correction of that wherein the law,

" by reason of its universality, is deficient." For, since in laws

all cases cannot be foreseen or expressed, it is necessary that

when the general decrees of the law come to be applied to par-

ticular cases, there should be somewhere a power vested of

defining those circumstances which, had they been foreseen, the

legislator himself would have expressed. And these are the

° Puflfendorf, L. 5, c. 12, s. 8. fire, "for he is not to be hanged because
° The stat. De frangentibus pruonam, he would not stay to be burnt." Plow-

1 Edw. II., which enacts, that a prisoner den's Rep. p. 13.

who breaks prison shall be guilty of p L. 1, c. 11.

felony, does not extend to a prisoner i De Mquitate, s. 3.

who breaks out when the prison is on
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cases which, according to Grotius, "Zeaj non exacte dejinit, sed

" arbitrio honi viri permittit."

Equity thus depending, essentially, upon the particular cir-

cumstances of each individual case, there can be no established

rules and fixed precepts of equity laid down, without destroying

its very essence, and reducing it to a positive law. And, on the

other hand, the liberty of considering all cases in an equitable

light must not be indulged too far, lest thereby we destroy all

law, and leave the decision of every question entirely in the

breast of the judge. And law, without equity, though hard and

disagreeable, is much more desirable for the public good, than

equity without law : which would make every judge a legislator,

and introduce most infinite confusion ; as there would then be

almost as many difterent rules of action laid down in our courts,

as there are differences of capacity and sentiment in the human
mind.
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SECTION III.

OF THE LAWS OF ENGLAND.

The municipal law of England, or the rule of civil conduct

prescribed to the inhabitants of this kingdom, may with suffi-

cient propriety be divided into two kinds : the lex non scripta,

the unwritten or common law ; and the lex scripta, the written or

statute law.

The lex non scrijpta, or unwritten law, includes not only general

customs, or the common law properly so called ; but also the

particular customs of certain parts of the kingdom ; and likewise

those particular laws, that are by custom observed only in certain

courts and jurisdictions.

When I call these parts of our law leges non scriptse, I would

not be understood as if all those laws were at present merely oral,

or communicated from former ages to the present solely by word

of mouth. It is true indeed that, in the profound ignorance of

letters which formerly overspread the whole western world, all

laws were entirely traditional, for this plain reason, because the

nations among which they prevailed had but little idea of

writing. Thus the British as well as the Gallic Druids com-

mitted all their laws as well as learning to memory ;
* and it is

said of the primitive Saxons here, as well as their brethren on

the Continent, that leges sold memorid et usu retinebant.^ But
with us, at present, the monuments and evidences of our legal

customs are contained in the records of the several courts of

justice, in books of reports and judicial decisions, and in the

treatises of learned sages of the profession, preserved and handed

down to us from the times of highest antiquity. I, therefore, style

these parts of our law leges non scriptse, because their original in-

stitution and authority are not set down in writing, as acts of

parliament are, but they receive their binding power, and the

" Cffis. de B. G. lib. 6. c. 13. " Spelm. Gl. 362.
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force of laws, by long and immemorial usage, and by their uni-

versal reception throughout the kingdom. In like manner as

Aulus Gellius defines the jus non scriptum to be that which is

." tacito et Uliterato hominum consensu et mortbus expressum."

Our ancient lawyers, and particularly Fortescue, insist with

abundance of warmth that these customs are as old as the primi-

tive Britons, and continued down, through the several mutations

of governments and inhabitants, to the present time, unchanged

and unadulterated. This may be the case as to some ; but in

general, as Selden in his notes observes, this assertion must be

understood with many grains of allowance ; and ought only to

signify, as the truth seems to be, that there never was any formal

exchange of one system of laws for another : though the Bomans,

the Picts, the Saxons, the Danes, and the Normans, who succes-

sively occupied parts of England, must have insensibly introduced

and incorporated many of their own customs with those that were

before established ; thereby in all probability improving the

texture and wisdom of the whole by the accumulated \visdom

of divers particular countries. Our laws, says Lord Bacon, are

mixed as our language : and as our language is so much the

richer, the laws are the more complete.

And indeed our antiquaries and early historians do all posi-

tively assure us, that our body of laws is of this compounded

nature. For they tell us, that in the time of Alfred the local

customs of the several provinces of the kingdom were grown so

various, that he found it expedient to compile his dome-hook, or

liber judicialis, for the general use of the whole kingdom. This

book is said to have been extant so late as the reign of King
Edward the Fourth, but is now unfortunately lost. It contained,

we may probably suppose, the principal maxims of the common
law, the penalties for misdemeanors, and the forms of judicial

proceedings.'^ Thus much may at least be collected from that

injunction to observe it, which we find in the laws of King
Edward the Elder, the son of Alfred. " King Edward commands
" all the reeves : that ye judge such just dooms as ye know to be
" most righteous, and it in the doom-book, Saxonice, Bom-boc,
" stands. Fear not on any account to pronounce folk-right,

" Saxonice, polc-pihr ; and that every suit have a term when it

" shall be brought forward, that ye then may pronounce."'*

" See, however, Thorpe's Preface to the have been not to the laws of Alfred, but

Ancient Laws and Institutes of England. to the earlier dooms of Ina. (Thorpe.)
'' The reference to the doom-book may
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But the irruption and establishment of the Danes in England,

which followed soon after, introduced new customs, and caused

this code of Alfred in many provinces to fall into disuse ; or at

least to be mixed and debased with other laws of a coarser alloy.

So that about the beginning of the eleventh century, there were

three principal systems of laws prevailing in different districts.

1. The Mercen-Lage, or Mercian laws, which were observed in

many of the midland counties, and those bordering on the princi-

pality of Wales, the retreat of the ancient Britons ; and therefore

very probably intermixed with the British or Druidical customs.

2. The WestSaxen-Lage, or laws of the West Saxons, which ob-

tained in the counties to the south and west of the island, from

Kent to Devonshire. These were probably much the same with

the laws of Alfred above mentioned, being the municipal law of

the far most considerable part of his dominions, and particularly

including Berkshire, the seat of his peculiar residence. 3. The
Dane-Lage, or Danish law, the very name of which speaks its

origin and composition. This was principally maintained in the

rest of the midland counties, and also on the eastern coast, the

part most exposed to the visits of that piratical people. As for

the very northern provinces, they were at that time under a

distinct government."

Out of these three laws, Eoger Hoveden and Eanulphus

Cestrensis inform us. King Edward the Confessor extracted one

uniform law or digest of laws,^ to be observed throughout the

whole kingdom; though Hoveden and the author of an old

manuscript chronicle^ assure us likewise, that this work was

projected and begun by his grandfather King Edgar. And
indeed a general digest of the same nature has been constantly

found expedient, and therefore put in practice by other great

nations, which were formed from an assemblage of little provinces

governed by peculiar customs. As in Portugal, under King
Edward, about the beginning of the fifteenth century : in Spain,

under Alonzo X., who, about the year 1250, executed the plan

of his father St. Ferdinand, and collected all the provincial

customs into one uniform law, in the celebrated code entitled

las partidas : and in Sweden, about the same era, when a uni-

» Hal, Hist. 55. are spurious. Hal. Mid. Ag. ii. 321, n.

' The extant remains of these laws, « In Seld. Ad. Eadmer, G.

as set forth in Lambard and Wilkins,
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versal body of common law was compiled out of the particular

customs established by the laghman of every province, and

intitled the lances lagh, being analogous to the common law of

England.

Both these undertakings of King Edgar and Edward the Con-

fessor, seem to have been no more than a new edition, or fresh

promulgation of Alfred's code or dome-book, with such additions

and improvements as the experience of a century and a half had

suggested. For Alfred is generally styled by the same historians

the legvm, Anglicanarum conditor, as Edward the Confessor is the

restiiutor. These however are the laws which our historians so

often mention under the name of the laws of Edward the Con-

fessor ; which our ancestors struggled so hardly to maintain under

the first princes of the Norman line; and which subsequent

princes so frequently promised to keep and restore, as the most

popular act they could do, when pressed by foreign emergencies

or domestic discontents. These are the laws that so vigorously

withstood the repeated attacks of that civil law, which established

in the twelfth century a new Roman empire over most of the

states of the continent : states that have lost, and perhaps upon

that account, their political liberties ; while the free constitution

of England, perhaps upon the same account, has been rather

improved than debased. These, in short, are the laws which

gave rise to that collection of maxims and customs which is

now known by the name of the common law. A name either

given to it, in contradistinction to other laws, as the statute law,

the civil law, the law merchant, and the like ; or more probably,

as a law common to all the realm, the jus commune or folk-

right mentioned by King Edward the Elder, after the abolition

of the several provincial customs and ^rticular laws before

mentioned.

But though this is the most likfely foundation of this collection

of maxims and customs, yet the maxims and customs so collected,

are of higher antiquity than memory or history can reach : nothing

being more difficult than to ascertain the precise beginning and
first spring of an ancient and long-established custom. Whence
it is that in our law the goodness of a custom depends upon its

having been used time out of mind ; or in the solemnity of our

legal phrase, time whereof the memory of man runneth not to the

contrary. This it is that gives it its weight and authority : and
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of this nature are the maxims and customs which compose the

common law, or lex non scripta, of this kingdom.

This unwritten or common law is properly distinguishable into

three kinds : 1. General customs ; which are the universal rule

of the whole kingdom, and form the common law, in its stricter

and more usual signification. 2. Particular customs ; which for

the most part affect only the inhabitants of particular districts.

3. Certain particular laws : which by custom are adopted and

used by some particular courts, of pretty general and extensive

jurisdiction.

1. As to general customs, or the common law, properly so

called ; this is that law by which proceedings and determinations

in the ordinary courts of justice are guided and directed. This,

for the most part, settles the course in which lands descend by

inheritance ; the manner and form of acquiring and transferring

property ; the solemnities and obligation of contracts ; the rules

of expounding wills, deeds, and acts of parliament ; the respective

remedies of civil injuries ; the several species of temporal offences,

with the manner and degree of punishment ; and an infinite

number of minute particulars, which diffuse themselves as exten-

sively as the ordinary distribution of common justice requires.

Thus, for example, that the eldest son alone is heir to his an-

cestor;—that property may be acquired and transferred by

writing ;—that a deed is of no validity unless sealed and de-

livered ;—that wills shall be construed more favourably, and

deeds more strictly ;—that money lent upon bond is recoverable

by action of debt ;—that breaking the public peace is an offence,

and punishable by fine and imprisonment ;—all these are doctrines

that are not set down in any written statute or ordinance, but

depend merely upon immemorial usage, that is, upon common
law, for their support.

Some have divided the common law into two principal grounds

or foundations : 1. Established customs ; such as that, where

there are three brothers, the eldest brother shall be heir to the

second, in exclusion of the youngest ; and 2. Established rules

and maxims ; as, " that the king can do no wrong, that no man
" shall be bound to accuse himself," and the like. But I take

these to be one and the same thing. For the authority of these

maxims rests entirely upon general reception and usage ; and the
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only method of proving, that this or that maxim is a rule of the

common law, is by showing that it has been always the custom
to observe it.

But here a very natural and very material question arises : how
are these customs or maxims to be known, and by whom is their

validity to be determined ? The answer is, by the judges in the

several courts of justice. They are the depositaries of the laws

;

the living oracles, who must decide in all cases of doubt, and who
are bound by an oath to decide according to the law of the land.

Their knowledge of that law is derived from experience and
study ; from the " viginti annorum humbratioiies," which Fortescue

mentions ; and from being long personally accustomed to judicial

decisions of their predecessors. And indeed these judicial deci-

sions are the principal and most authoritative evidence that can

be given of the existence of such a custom as shall form a part of

the common law. The judgment itself, and all the proceedings

previous thereto, are carefully registered and preserved under the

name of records, in public repositories set apart for that particular

purpose ; and to them frequent recourse is had, when any critical

question arises in the determination of which former precedents

may give light or assistance. And therefore, even so early as

the Conquest, we find the " pneteritorum memoria eventorum,"

reckoned up as one of the chief qualifications of those who were

held to be " legibus patrtse optime instituti."^ For it is an esta-

blished rule to abide by former precedents, where the same points

come again in litigation ; as well to keep the scale of justice even

and steady, and not liable to waver with every new judge's opinion

;

as also because the law in that case being solemnly declared and
determined, what before was uncertain, and perhaps indifferent,

is now become a permanent rule, which it is not in the breast of

any subsequent judge to alter or vary from, according to his

private sentiments ; he being sworn to determine, not according

to his own private judgment, but according to the known laws

and customs of the land ; not delegated to pronounce a new law,

but to maintain and expound the old one. Yet this rule admits

of exception, where the former determination is most evidently

contrary to reason ; much more if it be clearly contrary to the

divine law. But even in such cases the subsequent judges do not

pretend to make a new law, but to vindicate the old one from

" Seld. Review of Tithes, c. 8.
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misrepresentation. For if it be found that the former decision

is manifestly absurd or unjust, it is declared not that such a

sentence was had law, but that it was not law ; that is, that it is

not the established custom of the realm, as has been erroneously-

determined. And hence it is that our lawyers are with justice so

copious in their encomiums on the reason of the common law

;

that they tell us, that the law is the perfection of reason, that

it always intends to conform thereto, and that what is not reason

is not law. Not that the particular reason of every rule in the

law can at this distance of time be always precisely assigned

;

but it is sufficient that there be nothing in the rule flatly con-

tradictory to reason, and then the law will presume it to be well

founded.^

The doctrine of the law then is this : that precedents and rules

must be followed, unless flatly absurd or unjust : for though their

reason be not obvious at first view, yet we owe such a deference

to former times as not to suppose that they acted wholly without

consideration. To illustrate this doctrine by an example. It

was determined, time out of mind, that a brother of the half-

blood should never succeed as heir to the estate of his half-

brother, but it should rather escheat to the Crown, or other su-

perior lord. Now this was a positive law, fixed and established by
custom, which custom was evidenced by judicial decisions ; and

therefore could never be departed from by any judge without

a breach of his oath, and the law. For therein there was nothing

repugnant to natural justice ; though the artificial reason of it,

drawn from the feudal law, might not be quite obvious to every-

body. And therefore, though a modern judge, on account of

a supposed hardship upon the half-brother, might have wished it

had been otherwise settled, yet it was not in his power to alter it.

* It was the legislature alone which could and did alter the

common law in this respect.''' The law, and the opinion of the

judge, therefore, are not always convertible terms, or one and the

same thing ; since it sometimes may happen that the judge may
mistake the law ; but upon the whole, we may take it as a general

rule, " that the decisions of courts of justice are the evidence

" of what is common law :" in the same manner as, in the civil

law, what the emperor had once determined was to serve for

a guide for the future.'^

' Herein agreeing with the civil law, J 3 & 4 Will. 4. c. 196, s. 9.

Ff. 1. 3, 20, 21. " 0. 1. 14, 12.
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The decisions, therefore, of courts are held in the highest

regard, are not only preserved as authentic records in the

treasuries of the several courts, but are handed out to public

view in the numerous volumes of Reports which furnish the

lawyer's library. These reports are histories of the several cases,

the arguments on both sides, and the reasons the court gave for

its judgment ; taken down by persons present at the determina-

tion. And these serve as indexes to, and also to explain, the

records; which always, in matters of consequence and nicety,

the judges direct to be searched. The Keports are extant in a

regular series from the reign of King Edward the Second in-

clusive ; and from this time to that of Henry the Eighth were

taken by the prothonotaries, or chief scribes of the court, at the

expense of the Crown, and published annually^ whence they are

known under the denomination of the Year-Books. And it is

much to be wished that this beneficial custom had, under proper

regulations, been continued to this day : for, though King James

the First, at the instance of Lord Bacon, appointed two re-

porters ' with a handsome stipend for this purpose, yet that wise

institution was soon neglected, and from the reign of Henry the

Eighth to the present time this task has been executed by many
private and contemporary hands ; who, sometimes through haste

and inaccuracy, sometimes through mistake and want of skill,

have published very crude and imperfect, perhaps contradictory,

accounts of one and the same determination. Some of the most

valuable of the ancient reports are those published by Lord
Chief Justice Coke ; a man of infinite learning in his profession,

though not a little infected with the pedantry and quaintness of

the times he lived in, which appear strongly in all his works.

However, his writings are so highly esteemed, that they are

generally cited without the author's name.™

Besides these reporters, there are also other authors, to whom
great veneration and respect is paid by the students of the com-

mon law. Such are Glanvil and Bracton, Britton and Fleta,

Hengham and Littleton, Statham, Brooke, Fitzherbert, and

Staundforde, with some others of ancient date ; whose treatises

' Pat. 15, Jac. I. p. 18. 17 Rym. 26. are also cited in a peculiar manner, by
" His reports, for instance, are styled, the names of those princes in whose

KOT* i^oxhv, (he reports ; and in quoting reigns the cases reported in his three

them we usually say, 1 or 2 Rep., not volumes were determined, viz., Cro. Eliz.,

1 or 2 Coke's Rep., as in citing other Cro. Jac., and Cro. Car.

authors. The Reports of Judge Croke

VOL. I. E
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are cited as authority, and are evidence that cases have formerly-

happened in which such and such points were determined, which

are now become settled and first principles. One of the last of

these methodical writers in point of time, whose works are of any

intrinsic authority in the courts of justice, and do not entirely

depend on the strength of their quotations from older authors, is

the same learned judge we have just mentioned. Sir Edward

Coke ; who has written four volumes of institutes, as he is pleased

to call them, though they have little of the institutional method

to warrant such a title. The first volume is a very extensive

comment upon a little excellent treatise of tenures, compiled by

Judge Littleton, in the reign of Edward the Fourth. This

comment is a rich mine of valuable common law learning,

collected and heaped together from the ancient reports and year-

books, but greatly defective in method." The second volume

is a comment upon many old acts of parliament, without any

systematic order; the third, a more methodical treatise of the

pleas of the Crown ; and the fourth, an account of the several

species of courts.**

And thus much for the first ground and chief corner-stone of

the laws of England, which is general immemorial custom or

common law, declared from time to time in the decisions of the

courts of justice; which decisions are preserved among our

public records, explained in our reports, and digested for general

use in the authoritative writings of the venerable sages of the

law.

The Eoman law, as practised in the times of its liberty, paid

also a great regard to custom ; but not so much as our law : it

only then adopting it when the written law was deficient ; though

the reasons alleged in the Digest ^ will fully justify our practice,

in making it of equal authority with, when it is not contradicted

by, the written law. " For since," says Julianus, " the written

"law bmds us for no other reason but because it is approved by
" the judgment of the people, therefore those laws which the

" people have approved without writing ought also to bind every-

" It is usually cited either by the no other writer. Early reports are gene-

name of Co. Litt. or as 1 Inst. rally quoted in the name of the compiler,
" These are cited as 2, 3, or 4 Inst. as 2 Ventris, 4 Leonard, 1 Siderfin, and

without any author's name : an honorary the like,

distinction which is paid to the works of p Ff. 1 , 3, 28.
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" body. For where is the difference, whether the people declare

" their assent to a law by suffrage, or by a uniform course of

" acting accordingly ? " Thus did they reason while Rome had

some remains of her freedom ; but when the imperial tyranny

came to be fully established, the civil laws speak a very different

language. " Q;u,od jprincipi placuit legis hahet vigorem, cumjpopulus
"

ei, et in eum, omne suum imperium et potestatem conferat" says

Ulpian. ^ " Imperator solus et eonditor et interpres legis existi-

" matur" ' says the Code : and again, " sacrilegii instar est

" rescripfo prineipis ohviari." ^ And indeed it is one of the cha-

racteristic marks of English liberty, that our common law

depends upon custom ; which carries this internal evidence of

freedom along with it, that it probably was introduced by the

voluntary consent of the people.

II. The second branch of the unwritten laws of England are

particular customs, or laws which affect only the inhabitants of

particular districts.

These particular customs, or some of them, are without doubt

the remains of that multitude of local customs before mentioned,

out of which the common law, as it now stands, was collected at

first by ' the Saxon kings.' But for reasons that have been now
long forgotten, particular counties, cities, towns, manors, and
lordships, were very early indulged with the privilege of abiding

by their own customs, in contradistinction to the rest of the

nation at large ; which privilege is confirmed to them by several

acts of parliament.*

Such is the custom of gavelkind in Kent and some other parts

of the kingdom, though perhaps it was also general till the

Norman conquest, which ordains, among other things, that not

the eldest son only of the father shall succeed to his inheritance,

but all the sons alike : and that, though the ancestor be attainted

and hanged, yet the heir shall succeed to his estate, without any
escheat to the lord. Such is the custom that prevails in divers

ancient boroughs, and therefore called borough-english, that the

youngest son shall inherit the estate, in preference to all his

elder brothers. Such is the custom in other boroughs that a

widow shall be entitled, for her dower, to all her husband's lands

;

1 Ff. 1, 4, 1. * Mag. Cart. 9 Hen. III. c. 9; 1 Edw.
' C. 1, 14, 12. m. St. 2, c. 9; 14 Edw. III. st. 1, c. 1

;

• C. 1, 23, 5. and 2 Hen. IV. c. 1,

E 2
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whereas at the common law she shall be endowed of one third

part only. Such also are the special and particular customs of

manors, of which every one has more or less, and which bind all

the copyhold and customary tenants that hold of the same
manors. Such likewise is the custom of holding divers inferior

courts, with power of trying causes in cities and trading towns

;

the right of holding which, when no royal grant can be shown,

depends entirely upon immemorial and established usage. Such
lastly, are many particular customs within the city of London,

with regard to trade, apprentices, widows, orphans, and a variety

of other matters. All these are contrary to the general law of

the land, and are good only by special usage ; though the

customs of London are also confirmed by act of parliament.

To this head may most properly be referred a particular system

of customs used only among one set of the queen's subjects,

called the custom of merchants, or lex mercatoria : which, how-

ever different from the general rules of the common law, is yet

engrafted into it, and made a part of it ; being allowed, for the

benefit of trade, to be of the utmost validity in all commercial

transactions : for it is a maxim of law, that " euilihet in sua arte

credendum est."

The rules relating to particular customs regard either theproof

of their existence ; their legality when proved ; or their usual

method of allowance. And first we will consider the rules of

proof.

As to gavelkind, and borough-english, the law takes particular

notice of them, and there is no occasion to prove that such

customs actually exist, but only that the lands in question are

subject thereto. All other private customs must be particularly

pleaded, and as well the existence of such customs must be shown

as that the thing in dispute is within the custom alleged. The
trial in both cases, both to show the existence of the custom, as,

" that in the manor of Dale lands shall descend only to the heirs

" male, and never to the heirs female ;
" and also to show, " that

the lands in question are within that manor," is by a jury of

twelve men, and not by the judges ; except the same particular

custom has been before tried, determined, and recorded in the

same court.

The customs of London dififer from all others in point of trial

:
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for if the existence of the custom be brought in question, it shall

not be tried by a jury, but by certificate from the lord mayor and
aldermen by the mouth of their recorder; unless it be such a

custom as the corporation is itself interested in, as a right of

taking toll, &c., for then the law permits them not to certify on

their own behalf.

When a custom is actually proved to exist, the next inquiry is

into the legality of it ; for, if it is not a good custom, it ought to

be no longer used. " Malus usus abolendus est " is an established

maxim of the law. To make a particular custom good, the

following are necessary requisites :

—

1. That it have been used so long, that the memory of man
ninneth not to the contrary. So that if any one can show the

beginning of it, it is no good custom. For which reason no
custom can prevail against an express act of parliament ; since

the statute itself is a proof of a time when such a custom did not

exist.

2. It must have been continvsd. Any interruption would

cause a temporary ceasing : the revival gives it a new beginning,

which will be within time of memory, and thereupon the custom

will be void. But this must be understood with regard to an

interruption of the right; for an interruption of the possession

only, for ten or twenty years, will not destroy the custom. As if

the inhabitants of a parish have a customary right of watering

their cattle at a certain pool, the custom is not destroyed, though

they do not use it for ten years ; it only becomes more difficult

to prove : but if the right be any how discontinued for a day,

the custom is quite at an end.

3. It must have been peaceable, and acquiesced in ; not subject

to contention and dispute. For as customs owe their origin to

common consent, their being immemorially disputed, either at

law or otherwise, is a proof that such consent was wanting.

4. Customs must be reasonable ; or rather, taken negatively,

they must not be unreasonable. Which is not always to be

understood of every unlearned man's reason, but of artificial and

legal reason, warranted by authority of law. Upon which account
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a custom may be good, though the particular reason of it cannot

be assigned ; for it suffices, if no good legal reason can be assigned

against it. Thus a custom in a parish that no man shall put his

beasts into the common till the third of October, would be good
;

and yet it would be hard to show the reason why that day in

particular is fixed upon, rather than the day before or after. But

a custom, that no cattle shall be put in till the lord of the manor

has first put in his, is unreasonable, and therefore bad : for per-

adventure the lord will never put in his ; and then the tenants

will lose all their profits. ' So a custom for all the inhabitants

of a parish to angle and catch fish in a river on the property of

another is bad, because it might lead to the destruction of the

subject matter to which the alleged custom applied.'
"^

5. Customs ought to be certain. A custom, that lands shall

descend to the most worthy of the owner's blood, is void ; for

how shall this worth be determined ? but a custom to descend to

the next male of the blood, exclusive of females, is certain, and

therefore good.^ A custom to pay twopence an acre, in lieu of

tithes, is good ; but to pay sometimes twopence, and sometimes

threepence, as the occupier of the land pleases, is bad for its

uncertainty. Yet a custom to pay a year's improved value for a

fine on a copyhold estate is good ; though the value is a thing

uncertain : for the value may at any time be ascertained ; and

the maxim of law is id cerium est, quod cerium reddi potest.

6. Customs, though established by consent, must be, when
established, compulsonj ; and not left to the option of every man,

whether he will use them or no. Therefore a custom, that all

the inhabitants shall be rated toward the maintenance of a

bridge, will be good ; but a custom that every man is to contri-

bute thereto at his own pleasure, is idle and absurd, and indeed

no custom at all.

7. Lastly, customs must be consistent with each other: one

custom cannot be set up in opposition to another. For if both are

really customs, then both are of equal antiquity, and both estab-

lished by mutual consent : which to say of contradictory customs

is absurd. Therefore if one man prescribes that by custom he

'' Bland v. Lipscombe, 4 Ellis and Bl. 713 note ; IJyce v. Hay, 1 M'Queen's

Appeal Cases, 305. " KoU. Abr. 565.
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has a right to have windows looking into another's garden ; the

other cannot claim a right by custom to stop up or obstruct those

windows : for these two contradictory customs cannot both be

good, nor both stand together. He ought rather to deny the

existence of the former custom.

Next, as to the allowance of special customs. Customs, in de-

rogation of the common law, must be construed strictly. Thus,

by the custom of gavelkind, an infant of fifteen years may by
one species of conveyance, called a deed of feoffment, convey

away his lands in fee simple, or for ever. Yet this custom does

not empower him to use any other conveyance, or even to lease

them for seven years : for the custom must be strictly pursued.

And moreover, all special customs must submit to the royal

prerogative. Therefore, if the sovereign purchases lands of the

nature of gavelkind, where all the sons inherit equally
; yet,

upon the demise of the crown, the eldest son shall succeed to

those lands alone.

And thus much for the second part of the leges non scriptae, or

those particular customs which affect particular persons or districts

only.

III. The third branch of the leges non. scriptse are those peculiar

laws which by custom are adopted and used only in certain pecu-

liar courts and jurisdictions. And by these I understand the

civil and canon laws.

It may seem a little improper at first view to rank these laws

under the head of leges non scriptWy or unwritten laws, seeing they

are set forth by authority in * the Pandect, the Code, and the

Institutes ; in the decrees of councils and the decretals of popes
;'

and enforced by an immense number of expositions, decisions,

and treatises of the learned in both branches of the law. But I

do this, after the example of Sir Matthew Hale, * in his history of

the Common Law,' because it is most plain, that it is not on

account of their being written laws that either the canon law, or

the civil law, have any obligation within this kingdom : neither

do their force and efficacy depend upon their own intrinsic au-

thority ; which is the case of our written laws, or acts of parlia-

ment. They bind not the subjects of England, because their

materials were collected from popes or emperors ; were digested

by Justinian, or declared to be authentic by Gregory. These
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considerations give them no authority here : for the legislature

of England does not, nor ever did recognise any foreign power

as superior or equal to it in this kingdom ; or as having the

right to give law to any, the meanest of its subjects. But all the

strength that either the papal or imperial laws have obtained in

this realm, or indeed, in any other kingdom in Europe, is only

because they have been admitted and received by immemorial

usage and custom in some particular cases, and some particular

courts ; and then they form a branch of the leges non scriptm, or

customary laws ; or else, because they are in some other cases

introduced by consent of parliament, and then they owe their

validity to the leges scrijptie, or statute law. This is expressly

declared in those remarkable words of the statute 25 Hen. VIII.

c. 21, addressed to the king's royal majesty :—" This your grace's

" realm, recognizing no superior under God but only your grace,

" hath been and is free from subjection to any man's laws, but
" only to such as have been devised, made, and ordained within

" this realm for the wealth of the same ; or to such other as, by
" sufferance of your grace and your progenitors, the people of

" this your realm have taken at their free liberty, by their own
" consent to be used among them ; and have bound themselves
" by long use and custom to the observance of the same : not
" as to the observance of the laws of any foreign prince,

" potentate, or prelate ; but as to the customed and ancient laws

" of this realm, originally established as laws of the same, by
" the said sufferance, consents and custom ; and none other

" wise."

By the civil law, absolutely taken, is generally understood the

civil or municipal law of the Eoman Empire, as comprised in the

institutes, the digest, and the code of the Emperor Justinian, and

the novelise, or new constitutions of himself and some of his suc-

cessors. Of which, as there will frequently be occasion to cite

them, by way of illustrating our own laws, it may not be amiss to

give a short and general account.

The Eoman law, founded first upon the regal constitutions of

their ancient kings, next upon the twelve tables of the decemviri,

then upon the laws or statutes enacted by the senate or people,

the edicts of the prsetor, and the responsa prudentum, or opinions

of learned lawyers, and lastly upon the imperial decrees, or

constitutions of successive emperors, had grown to so great a
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bulk, or, as Livy expresses it,^ " tarn immensus aliarum super alias

acervatarum legum cumulus" that they were computed to be

many camels' load by an author who preceded Justinian/ This

was in part remedied by the collections of three private lawyers,

Gregorius, Hermogenes, and Papirius ; and then by the Emperor

Theodosius the Younger, by whose orders a code was compiled, a.d.

438, being a methodical collection of all the imperial constitu-

tions then in force : which Theodosian code was the only book of

civil law received as authentic in the western part of Europe,

till many centuries after; and to this it is probable that the

Franks and Goths might frequently pay some regard, in framing

legal constitutions for their newly-erected kingdoms. For Jus-

tinian commanded only in the eastern remains of the empire

;

and it was under his auspices, that the present body of civil law

was compiled and finished by Tribonian and other lawyers, about

the year 533.

This consists of, 1. The Institutes, which contain the elements

or first principles of the Roman law, in four books. 2. The
Digest, or Pandect, in fifty books, containing the opinions and

writings of eminent lawyers, digested in a systematic method.

3. The Code, * or codex repetiti praslectionis,' a collection of imperial

constitutions, in twelve books; the lapse of a whole century

having rendered the former code of Theodosius imperfect. 4.

The novelise, or new constitutions, posterior in time to the other

books, and amounting to a supplement to the code, containing

new decrees of successive emperors, as new questions happened
to arise. These form the body of Roman law, or Corpus Juris

Civilis.

The canon law is a body of Roman ecclesiastical law, relative to

such matters as that church either has, or pretends to have, the

proper jurisdiction over. This is compiled from the opinions of

the ancient Latin fathers, the decrees of general councils, and

the decretal epistles and bulls of the holy see. All which lay

in the same disorder and confusion as the Roman civil law : till

about the year 1151, one Gratian, * a Benedictine monk of the

monastery of St. Felice, at Bologna,' reduced the ecclesiastical

constitutions also into some method, in three books, which he

entitled Concordia discordantium Canonum, but which are generally

known by the name of Edictum Gratiani. These reached as low

- L. 3, c. 34. » Taylor's Elements of CivU Law, 17.
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as the time of Pope Alexander III. The subsequent papal

decrees, to the pontificate of Gregory IX., were published in

much the same method, under the auspices of that Pope, about

the year 1230, in five books, entitled Decretalium D. Gregorii

Papse IX. Compilatio. A sixth book was added by Boniface

VIII. about the year 1298, which is called Liber sextus De-

cretalium D. Bonifacii Papse VIII. The Clementine constitutions,

or decrees of Clement V., were in like manner authenticated in

1317 by his successor John XXII., who also published twenty

constitutions of his own, called the Extravagantes Joannis XXII.:

all which in some measure answer to the novels of the civil law.

To these have been since added some decrees of later Popes,

in five books, called Extravagantes Communes. And all these

together, Gratian's decree, Gregory's decretals, the book of six

decretals, the Clementine constitutions, and the Extravagantes of

John and his successors, form the Corpus Juris Canonici, or body

of the Eoman canon law.''

Besides these pontifical collections, which, ' till the Keformation,'

were received as authentic in this island as well as in other parts

of Christendom, there is also a kind of national canon law,

composed of legatine and provincial constitutions, and adapted

only to the exigencies of this church and kingdom. The legatine

constitutions were ecclesiastical laws, enacted in national synods,

held under the Cardinals Otho and Othobon, legates from Pope

Gregory IX. and Pope Clement IV. in the reign of King Henry

III. about the years 1220 and 1268.'* The provincial con-

stitutions are principally the decrees of provincial synods, held

under divers archbishops of Canterbury, from Stephen Langton

in the reign of Henry III. to Henry Chichele in the reign of

Henry V. ; and adopted also by the province of York ^ in the

reign of Henry VI. At the dawn of the Eeformation, in the

reign of King Henry VIII., it was enacted in parliament '^ that

a review should be had of the canon law ; and, till such review

should be made, all canons, constitutions, ordinances, and synodals

^ For a short notice of these different J. G. Phillimore, Q.O. : London, 1851.

Decretals, see Dr. Irving's Introd. to the * Constitutions of Otho, with notes by

Study of the Civil Law ; and for an ac- J. W. White, of Doctors' Commons : Lon-

count of the Edictum Gratiani, and an don, 1844.

examination of the intiuence of ecclesi- " Burn's Eccl. Law, pref. viii.

astical law on European legislation, see " 25 Hen. VIII. c. 19 ; 1 Eliz. c. i.

Lectures on Jurisprudence, by the late
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provincial, being then already made, and not repugnant to the

law of the land or the royal prerogative, should still be used and

executed. And as no such review has yet been perfected, upon

this statute now depends the authority of the canon law in

England.

As for the canons enacted by the clergy under James I. in

the year 1603, and never confirmed in parliament, it has been

solemnly adjudged, upon the principles of law and the con-

stitution, that where they are not merely declaratory of the

ancient canon law, but are introductory of new regulations, they

do not bind the laity ;
•* whatever regard the clergy may think

proper to pay them.

The civil and canon laws are now permitted, under different

restrictions, to be used in : 1. The courts of the archbishops and

bishops, and their derivative officers, usually called, in our law,

courts christian, curias christianitatis, or the ecclesiastical courts

;

2. The military courts; and 3. The Chancellor's court of the

University of Cambridge.* In all, their reception in general, and

the different degrees of that reception, are grounded entirely

upon custom;* 'but' the more minute consideration of these

will fall properly under that part of these commentaries which

treats of the jurisdiction of courts. It will suffice at present

to remark a few particulars relative to them all, which may
serve to inculcate more strongly the doctrine laid down con-

cerning them.

1. And, first, the courts of common law, * now merged in the

High Court of Justice,' have the superintendence over these

courts ; to keep them within their jurisdictions, to determine

wherein they exceed them, to restrain and prohibit such excess,*

and, in case of contumacy, to punish the officer who executes,

and in some cases the judge who enforces, the sentence so

declared to be illegal.^

^ Stra. 1057. ' "We cannot trust the Ecclesiastical

• Formerly also in the High Court of courts to determine what is a matter

Admiralty, now merged in the High merely spiritual." Per Talbot L. C.

» Court of Justice ; and in the Chancellor's Str. 1067. Exp. Jenkins, 1 B. & C. 655.

Court of the University of Oxford. '' Beaurain v. Scott, 3 Camp. N.P
' 'JSTope V. Hope, 1 Swabey and Tris- Rep. 387.

tram Rep. 102.'
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2. The common law has reserved to itself the exposition of all

such acts of parliament as concern either the extent of these

courts, or the matters depending before them. And, therefore, if

these courts either refuse
_
to allow these acts of parliament, or

will expound them in any other sense than what the common law

puts upon them, the 'High Court' will grant prohibitions to

restrain and control them.'

3. An appeal lies from all these courts to the sovereign, in

the last resort ; the jurisdiction exercised by them ' being in

theory' derived from the Crown of England, and not from any

foreign potentate, or intrinsic authority of their own.

And, from these three strong marks and ensigns of superiority,

it appears beyond a doubt, that the civil and canon laws, though

admitted in some cases by custom in some courts, are only

subordinate, and leges sub graviori lege ; and that, thus admitted,

restrained, altered, new-modelled, and amended, they are by no

means with us a distinct independent species of laws, but

are inferior branches of the customary or unwritten laws of

England.

Let us next proceed to the leges scriptas, the written laws of

the kingdom, which are statutes, acts, or edicts, made by the

sovereign, by and with the advice and consent of the lords

spiritual and temporal, and commons, in parliament assembled.^

The oldest of these now extant is the famous Magna Charta, as

confirmed in Parliament 9 Henry III. : though doubtless there

were many acts before that time, the records of which are now

lost, and the determinations of them perhaps at present currently

received for the maxims of the old common law.

The manner of making these statutes will be better considered

hereafter, when we examine the constitution of parliaments. At
present we will only take notice of the different kinds of statutes,

and of some general rules with regard to their construction.''

' Hall V. Maule, 7 A. & E. 72L tutes of Merton and Marlbridge, of

•" 8 Eep. 20. Westminster, Gloucester, and Winches-
^ The method of citing these Acts of ter. Others are denominated entirely

Parliament is various. Many of our from their subject; as the statutes of

ancient statutes are called after the Wales and Ireland, the Articuli cleri and

name of the place where the Parliament the Prwrogativa Regis. Some are dis-

was- held that made them ; as the Sta- tinguished by their initial words, a
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First, as to their several kinds. Statutes are either general or

special, 'pvhlie or private. A general or public act is an universal

rule, that regards the whole community. Special or private acts

are rather exceptions than rules, being those which only operate

upon particular persons, and private concerns. Thus, to show

the distinction, the statute 13 Eliz. c. 10, to prevent spiritual

persons from making leases for longer terms than twenty-one

years, or three lives, is a public act ; it being a rule prescribed

to the whole body of spiritual persons in the nation : but an act

to enable the Bishop of Chester to make a lease to A. B. for

sixty years, is an exception to this rule ; it concerns only the

parties and the bishop's successors; and is therefore a private

act. * Under this designation full statutes relating to railways

and canals, docks and similar undertakings which are generally

spoken of as local acts ; and also estate acts, acts of naturalization,

and statutes relating to individuals, which are thence termed

Ijersonal acts. Of public acts only were the judges bound

formerly to take notice judicially and ex officio, without the

statute being particularly pleaded or formally set forth by the

party claiming an advantage under it. Of private or special

acts the judges were not bound to take notice, unless they were

formerly shown and pleaded : but since 13 & 14 Vict. c. 21, s. 7,

the courts are obliged to take judicial notice of all statutes,

unless the contrary be expressly therein provided.'

Statutes also are either declaratory of the common law, or

remedial of some defects therein. Declaratory, where the old

custom of the kingdom is almost fallen into disuse, or become

method of citing very ancient ; being the time of Edward IL, is by naming
used by the Jews in denominating the the year of the king's reign in which

books of the Pentateuch ; by the Christ- the statute was made, together with the

ian church in distinguishing their hymns chapter or particular act, according to

and divine offices ; by the Romanists in its numeral order, as 9 Geo. II. o. 4.

describing their papal bulls; and in For all the acts of one session of par-

short by the whole body of ancient liament taken together make properly

civilians and canonists, among whom but one statute ; and therefore when two

this method of citation generally pre- sessions have been held in one year, we
vailed, not only with regard to chapters, usually mention stat. 1 or 2. Thus the

but inferior sections also ; in imitation Bill of Rights is cited as 1 W. & M. st. 2,

of all which we still call some of our old c. 2, signifying that it is the second

statute by their initial words, as the chapter or act, of the second statute, or

statutes of Quia emptores and that of the laws made in the second session of

Cireumspecte agatis. But the most usual parliament in the first year of King
method of citing them, especially since William and Qxieen Mary.
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disputable ; in which case parliament has sometimes thought

proper, in perpetuum rei testimonium, and for avoiding all doubts

and difficulties, to declare what the common law is and ever has

been. Thus the statute of Treasons, 25 Edw. III. c. 2, does not make
any new species of treasons ; but only, for the benefit of the sub-

ject, declares and enumerates those several kinds of offences which

before were treason at the common law. Eemedial statutes are

those which are made to supply such defects, and abridge such

superfluities, in the common law, as arise either from the general

imperfection of all human laws, from change of time and cir-

cumstances, from the mistakes and unadvised determinations of

unlearned, or even learned, judges, or from any other cause what-

soever. And this being done, either by enlarging the common
law where it was too narrow and circumscribed, or by restraining

it where it was too lax and luxuriant, has occasioned another

subordinate division of remedial acts of parliament into enlarging

and restraining statutes. To instance again in the case of treason.

Clipping the current coin of the kingdom was an offence not

sufficiently guarded against by the common law : therefore it was

thought expedient by statute 5 Eliz. c. 11, ' which is now repealed,

however,' to make it high treason, which it was not at the common
law : so that this was an enlarging statute. At common law also

spiritual corporations might lease out their estates for any term

of years, till prevented by the statute 13 Eliz. before mentioned :

this was therefore a restraining statute.

Secondly, the rules to be observed with regard to the construc-

tion of statutes are principally these which follow :

1. There are three points to be considered in the construction

of all remedial statutes ; the old law, the mischief, and the

remedy : that is, how the common law stood at the making of the

act ; what the mischief was, for which the common law did not

provide ; and what remedy the legislature has provided to cure

this mischief. And it is the business of the judges so to construe

the act, as to suppress the mischief and advance the remedy.'

Let us instance again in the same restraining statute of 13 Eliz.

c. 10. By the common law, ecclesiastical corporations might let

as long leases as they thought proper : the mischief was, that they

let long and unreasonable leases, to the impoverishment of their

• Heydon's case, 3 Kep. 7; Blackwell v. England, 8 El. & Bl. Rep. 541.
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successors ; the remedy applied by the statute was by making
void all leases by ecclesiastical bodies for longer terms than three

lives or twenty-one years. Now in the construction of this statute

it is held, that leases, though for a longer term, if made by a

bishop, are not void during the bishop's continuance in his see

;

or, if made by a dean and chapter, they are not void during the

continuance of the dean : for the act was made for the benefit

and protection of the successor. The mischief is therefore suffi-

ciently suppressed by vacating them after the determination of

the interest of the grantors ; but the leases, during their con-

tinuance, being not within the miscliief, are uot within the

remedy.

2. A statute, which treats of things or persons of an inferior

rank, cannot by any general words be extended to those of a

superior.™ So a statute, treating of " deans, prebendaries, parsons,

" vicars, atid others having spiritual promotion" is held not to

extend to bishops, though they have spiritual promotion ; deans

being the highest persons named, and bishops being of a still

higher order.

3. Penal statutes must be construed strictly :
' a rule which,

possibly in favorem vitse, was formerly carried to an absurd

extent.' Thus the statute 1 Edw. VI. c. 12, having enacted that

those who were convicted of stealing horses should not have the

benefit of clergy, the judges conceived that this did not extend to

him that should steal but one horse, and therefore procured a new
act for that purpose in the following year." To come nearer our

own times, however, by the statute 14 Geo. II. c. 6, stealing

sheep, or other cattle, was made felony without benefit of clergy.

But these general words, " or other cattle," being looked upon as

much too loose to create a capital offence, the act was held to

extend to nothing but mere sheep. And therefore, in the next

" Unless the general words would ' Modem statutes have generally what
otherwise be entirely void. Thus, the is termed an " interpretation clause," the

statute of Marlbridge, amending the law object of which is to define what is to

as to essoigns, enumerates essoigns in be understood by certain general words

counties, hundreds, or in courts baron, used, as that " lands " shall include

or in other courts ; and the general " hereditaments," such as a right of way.

words "other courts" were held to ex- And see 13 & 14 Vic. c. 21, s. 4.'

tend to the King's Courts of Record at » 2 & 3 Edw, VI. c. 33 ; repealed 7 «& 8

Westminster and elsewhere. 2 Inst. 137. Geo. IV. c. 27, s. L
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session, it was found necessary to make another statute, 15 Geo.

II, c. 34, extending the former to bulls, cows, oxen, steers,

bullocks, heifers, calves, and lambs, by name."

4. Statutes against frauds are to be liberally and beneficially

expounded. This may seem a contradiction to the last rule

;

most statutes against frauds being in their consequences penal.

But this difference is here to be taken : where the statute acts uj^on

the offender, and inflicts a penalty, it is then to be taken strictly
;

but when the statute acts upon the oifence, by setting aside the

fraudulent transaction, here it is to be construed liberally. Upon
this footing the statute of 13 Eliz. c. 5, which avoids all gifts of

goods, &c., made to defraud creditors and others, was held to

extend by the general words to a gift made to defraud the Crown

of a forfeiture.

5. One part of the statute must be so construed by'another, that

the whole may, if possible, stand : ut res magis valeat quam fereat.

As if land be vested in the king and his heirs by act of parlia-

ment, saving the right of A. ; and A. has at that time a lease of

it for three years: here A. shall hold it for his term of three

years, and afterwards it shall go to the king. For this interpre-

tation furnishes matter for every clause of the statute to work

and operate upon. But,

6. A saving, totally repugnant to the body of the act, is void.

If therefore an act of parliament vests land in the king and his

heirs, saving the right of all persons whatsoever ; or vests the land

of A. in the king, saving the right of A. : in either of these cases

the saving is totally repugnant to the body of the statute, and, if

good, would render the statute of no effect or operation ; and

therefore the saving is void, and the land vests absolutely in the

king.P

7. Where the common law and a statute differ, the common law

gives place to the statute ; and an old statute gives place to a

new one. And this upon a general principle of universal law, that

° Kepealed 7 & 8 Geo. IV. c. 27, s. 1. body of the act, is not void, but operates

P 1 Eep. 47. This rule must be taken as a repeal of the preceding enactment.

with this limitation, that a distinct Att.-Gen. v. Chelsea Water- Works, Fitz.

clause engrafted upon a preceding enact- 195.

ment, though totally repugnant to the
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" leg^ posteriores priores cantrarias ahrogani :" consonant to wliicli,

it was laid down by a law of the twelve tables at Kome, that

" qiLod populus postremum jussit, id jus ratuin esto." But this is to

be understood only when the latter statute is couched in negative

terms, or where its matter is so clearly repugnant, that it neces-

sarily implies a negative. As,' if a former act says, that a juror

upon such a trial shall have twenty pounds a year : and a new
statute afterwards enacts, that he shall have twenty marks : here

the latter statute, though it does not express, yet necessarily

implies a negative, and virtually repeals the former. For if

twenty marks be made a <[ualification sufficient, the former stiUute

which requires twenty pounds is at an end. But if both acts be

merely affinnative, and the substance such that both may stand

together, here the latter does not repeal the former, but they shall

both have a concurrent efficacy. If by a former law an oflfence

be indictable at the quarter-sessions, and the latter law makes the

same oflence indictable at the assizes ; here the jurisdiction of the

sessions is not taken away, but both have a concurrent jurisdic-

tion, and the offender may lie prosecuted at either : unless the

new statute subjoins express negative wortls, as, that the offence

shall be indictable at the assizes, and not elsewJiere^

8. Acts of Parliament derogatory from the power of subsequent

parliaments bind not. So the stiitute 11 Hen. VII. c. 1, which

directs that no person, for assisting a king de facto, shall be

attainted of treiison by act of parliament or otherwise, is held to

be good only as to common prosecutions for high treason ; but

will not restrain or clog any parliamentary attainder. Because

the legislature, being in truth the sovereign power, is always of

equal, always of absolute, authority : it acknowledges no superior

upon earth, which the prior legislature must have been, if its

ordinances could bind a subsequent parliament. And upon the

<> 1 1 Rep. 63. * Formerly, if a statute Elizabeth's statute, but these acts of

that repealed another was itself repealed King Henry were impliedly and virtually

afterwards, the first statute was thereby revived ; 4 Inst. 325. See the ease of the

revived, without any formal words for Seven Bithopn, 12 Rep. 7, and Phillips v.

that purpose. So, when the statutes of Hopvtood, 10 B. <& C. 39. But this rule

2G & 35 Hen. VIII., declaring the king of kw has been altered by 12 & 13 Vic.

to be the supreme head of the church, c. 21, s. 5, which enacts that repealed

were repealed by 1 & 2 Philip and Mary, statutes shall not be revived by the re-

and this latter statute was afterwards peal of the act repealing them, unless

repealetl by 1 Eliz., there needed not express words be added reviving such
any express words of revival in Queen rejiealefl acts.'

VOL. L F
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same principle Cicero, in his letters to Atticus, treats with a

proper contempt these restraining clauses, which endeavoured to

tie up the hands of succeeding legislatures. " When you repeal

" the law itself," says he, " you at the same time repeal the pro-

" hibitory clause, which guards against such repeal." ^

9. Lastly, acts of parliament that are impossible to be per-

formed are of no validity : and if there arise out of them

collaterally any absurd consequences, manifestly contradictory to

common reason, they are, with regard to those collateral con-

sequences, void. I lay down the rule with these restrictions

;

though I know it is generally laid down more largely, that acts

of parliament contrary to reason are void.^ But if the legislature

positively enacts a thing to be done which is unreasonable, I

know of no power in the ordinary forms of the constitution, that

is vested with authority to control it ; and the examples usually

alleged in support of this sense ctf the rule do none of them prove

that where the main object of a statute is unreasonable, the

judges are at liberty to reject it ; for that were to set the judicial

power above that of the legislature, which would be subversive of

all government. But where some collateral matter arises out

of the general words, and happens to be unreasonable ; there the

judges are in decency to conclude that this consequence was not

foreseen by the legislature, and therefore they are at liberty to

expound the statute by equity, and only quoad hoc disregard it.

Thus, if an act of parliament gives a man power to try all causes

that arise within his manor of Dale
;
yet if a cause should arise

in which he himself is party, the act is construed not to extend

to that, because it is unreasonable that any man should determine

his own quarrel. But, if we could conceive it possible for the

parliament to enact that he should try as well his own causes as

those of other persons, there is no court that has power to defeat

the intent of the legislature, when couched in such evident and

express words as leave no doubt whether it was the intent of the

legislature or no. ^

These are the several grounds of the laws of England : over

and above which. Equity is also frequently called in to assist, to

Cum lex abrogatur, illud ifsum abro- ' Bonltam's case, 8 Rep. 115; City of

gatur, (juod non earn ahrogari oporteat. London v. Wood, 12 Mod. 687.

L. 3, Ep. 23.
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moderate, and to explain them. What equity is, and how im-

possible in its very essence to be reduced to stated rules, has been

sho\vu in the preceding section. .
* We shall have occasion in the

third volume of these commentaries to observe how, at an early

period of our legal history, it became the function of the Court of

Chancery ' to detect latent frauds and concealments, which the

process of the courts of Law * was not then ' adapted to reach ; to

enforce the execution of such matters of trust and confidence as

'were considered' binding in conscience, * but' not cognizable in a

court of law ; and to give a more specific relief, and one more
adapted to the circumstances of the case, than * could ' be obtained

by the generality of the rules of the positive or common law.

This ' was, till our own day, the peculiar ' business of our courts of

Equity, which are now, however, * merged in the High Court of

Justice, the several divisions of which must, in all cases of conflict

or variance between the rules of equity and the rules of the com-

mon law, administer civil justice according to the rules of equity.

I say civil justice,' for the freedom of our constitution will not

permit, that, in criminal cases, a power should be lodged in any

judge, to construe the law otherwise than according to the letter.

This caution, while it admirably protects the public liberty, can

never bear hard upon individuals. A man cannot suflfer more

punishment than the law assigns, but he may suffer less. The
laws cannot be restrained by partiality to inflict a penalty beyond

what the letter will warrant ; and in cases where the letter induces

any apparent hardsliip, the Crown has the jxiwer to pardon ' the

offender, or modify his punishment.'

F 2
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SECTION IV.

OF THE COUNTRIES SUBJECT TO THE
LAWS OF ENGLAND.

The kingdom of England, over which our municipal laws have

jurisdiction, includes not, by the common law, either Wales,

Scotland, or Ireland, or any part of the queen's dominions, except

the territory of England only. And yet the civil laws and local

customs of this territory do now obtain, in part or in all, with

more • or less restrictions, in these and many other adjacent

countries ; of which it will be proper first to take a review, before

we consider the kingdom of England itself, the original and

proper subject of these laws.

Wales continued independent of England, unconquered and

uncultivated, in the primitive pastoral state which Caesar and

Tacitus ascribe to Britain in general, for many centuries ; even

from the time of the hostile invasions of the Saxons, when the

ancient and Christian inhabitants of the island retired to those

natural intrenchments, for protection from their pagan visitants.

But when these invaders themselves were converted to Christianity,

and settled into regular and potent governments, this retreat of

the ancient Britons grew every day narrower ; they were overrun

by little and little, gradually driven from one fastness to another,

and by repeated losses abridged of their wild independence, till

at length in the reign of Edward the First, who may justly be

styled the conqueror of Wales, the line of their ancient princes

was abolished, and the king of England's eldest son became their

titular prince ;
* the territory of Wales being then entirely annexed

" ' Sir William Blackstone says, with- resumption " to the Crown of England,

out, however, quoting any authority. But the feudal law was quite unknown
that " very early in our history, we find in Wales. There are no copyhold

their princes doing homage to the Crown tenures, and but few if any instances of

of England ;" and he speaks of Wales what are termed manorial rights ; the

being " reannexed by a kind of feudal property being entirely free and allodial.
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to the dominion of the Cro\vn of England." By the statute of

Wales very material alterations were made in divers parts of their

laws, so as to reduce them nearer to the English standard,

especially in the forms of their judicial proceedings : but they

still retained very much of their original polity
;

particularly

their rule of inheritance, viz., that their lands were divided equally

among all the issue male, and did not descend to the eldest son

alone. By other subsequent statutes their provincial immunities

were still farther abridged ; but the finishing stroke to their

independence was given by the statute 27 Hen. VIII. c. 26, which

at the same time gave the utmost advancement to their civil

prosperity, by admitting them to a thorough commimication of

laws with the subjects of England. Thus were this brave people

gradually conqueretl into the enjoyment of true liberty ; being

insensibly put upon the same footing, and made fellow-citizens

with their conquerors ;—a generous method of triumph, which the

republic of Home practised with great success, till she reduced

all Italy to her obedience, by admitting the vanquished states

to partake of the Roman privileges, y??^

It is enacted by this sUitute 27 Hen. VIII.:—1. That the

dominion of Wales shall be for ever united to the kingdom of

England. 2. That all Welshman born shall have the same liberties

as other the king's subjects. 3. That lauds in Wales shall be

iuherittible according to the English tenures and rules of descent.

4. That the laws of England, and no other, shall be used in Wales

:

besides many other regulations of the ixjlice of this principality.

And the statute of 34 & 35 Hen. VIII. c. 26, confirms the same,

adds farther regulations, divides the princit>ality into twelve

shires, and, in short, reduces it into nearly the same order in

which it stands at this day. * After this act Wales still difiered

from England in a few particulars,* such as having courts within

itself, independent of the process of Westminster Hall,*" * till by

the statute 11 Geo. IV, and 1 Will. IV. c. 70, these courts were

Barrington's Obs. on the Ancient Sta- incolu $uia, pritu regi jure feodali sub-

tutes. So that wo have no authority for jecia,jam in proprielatU dmninium tola-

the theory of a '• feudal resumption," ex- liter et cum integritute conversa est, et

uept the statement of Edward himself, coronx regni Anglix tanquam pars cor-

iu the Statutum Wallise.' ports ejusdem annexa el unita."

*" Vaugh. 400. The Statutum Wuliias • ' By the statute of Henry, courts

12 Edw. I. bears date apud Bothelanum, baron, hundred, and county ourts were

or Rhuydlaud, in Flintshire, and is to established, and a session was to be

the following cfifect :
" terra Wallix, cum held twice in every year in each county
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abolished, and the administration of justice in the principality

rendered uniform with that of England.'

The kingdom of Scotland, notwithstanding the union of the

crowns on the accession of James VI. of Scotland to the throne of

England, continued an entirely separate and distinct kingdom
for above a century more, though a union had been long projected

;

which was judged to be the more easy to be done, as both king-

doms were anciently under the same government, and still retained

a very great resemblance, though far from an identity in their

laws. By an act of parliament, 1 Jac. I. c. 1, it is declared that

these two mighty, famous, and ancient kingdoms were formerly

one. And Sir Edward Coke observes,** how marvellous a con-

formity there was, not only in the religion and language of the

two nations, but also in their ancient laws, the descent of the

crown, their parliaments, their titles of nobility, their officers

of state and of justice, their writs, their customs, and even the

language of their laws. Upon which account he supposes the

common law of each to have been originally the same ; especially

as their most ancient and authentic book, called Regiam Majes-

totem, and containing the rules of their ancient common law,

is extremely similar to that of Glanvil, which contains the

principles of ours, as it stood in the reign of Henry II.® And
the many diversities subsisting between the two laws at present,

may be well enough accounted for, from a diversity of practice in

two large and uncommunicating jurisdictions, and from the acts

of two distinct and independent parliaments, which have in

many points altered and abrogated the old common law of both

kingdoms.*^

However, Sir Edward Coke, and the politicians of that time,

conceived great difficulties in carrying on the projected union

:

but these were at length overcome, and the great work was

by judges appointed by the Crown, which early period adopted in Scotland, with

were to be called The Great Sessions ; in a few changes and modifications, and

which all pleas of real and personal under this new form bears the title of

actions were to be held with the same Regiam Majestatem, from the initial

form of process, and in as ample a man- words of the prologue, which is little

ner as the Court of Common Pleas at more than a transcript from the Proo-

Westminster. A Writ of Error therefrom mium of Justinian's Institutes, which

lay to the King's Bench.' begins "Imperatoriam Majestatem." Dr.

'' 4 Inst. 345. Irving's Introd. to the Study of the

" ' The treatise attributed to Glanvil Civil Law, p. 83.

is the most ancient book now extant on ^ See Hallam Constit. Hist, of Eng.

the law of England. It was at a very vol. iii. cb. 17.
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happily effected in 1707, 5 & 6 Aiine ; when twenty-five articles

of union were agreed to by the {mrliaments of both nations ; the

purport of the most considerable being as follows :

—

1. That on the first of May, 1707, and for ever after, the king-

dom of England and Scotland shall be united into one kingdom,

by the name of Great Britain.

2. The succession to the monarchy of Great Britain shall bo

the same as was before settled with regard to that of England.

3. The united kingdom shall be represented by one parlia-

ment.

4. There sliall be a communication of all rights and privileges

between the subjects of both kingdoms, except where it is

otherwise agreed.

16, 17. The standards of the coin, of weights, and of measures,

shall be reduced to those of England, throughout the united

kingdoms.

11. The laws relating to trade, customs, and the excise, shall

be the same in Scotland as in England. But all the other laws of

Scotland shall remain in force ; though alterable by the parliament

of Great Britain. Yet with this caution : that laws relating to

public jwlicy are alterable at the discretion of the parliament

;

laws relating to private right are not to be altered but for the

evident utility of the people of Scotland.

22. Sixteen j)eer8 are to be chosen • to represent the peerage

of Scotland in parliament, and forty-five •* members to sit in the

House of Commons.
23. The sixteen peers of Scotland shall have all privileges of

parliament : and all peers of Scotland shall be peers of Great

Britain, and rank next after those of the same degree at the

time of the union, and sliall have all privileges of peers, except

sitting in the house of lords, and voting on the trial of a

jKjer.'

These are the principal of the twenty-five articles of imion,

« See 2 & 3 Will. IV. c. 6.3. • This article has been construed to

* ' Now sixty, of whom thirty-two are prevent the Crown from creating new
representativeu for counties, seven for Scotch peerages ; on the ground that

cities and towns, fifteen for districts of any such creation would interfere with

boroughs, and two for the four univcr- the elective rights of the peers of Scot-

sities. 2 & 3 Will. IV. c. 65 ; 31 & 32 land which were in esse at the time of

Vict. c. 48.' the union.
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which are ratified and confirmed by the statute 5 Ann. c. 8, in

which statute there are also two acts of parliament recited ; the

one of Scotland, whereby the Church of Scotland, and also the

four universities of that kingdom, are established for ever, and all

succeeding sovereigns are to take an oath inviolably to maintain

the same ; the other of England, 5 Ann. c. 6, whereby the acts of

uniformity of 13 Eliz. and 13 Car. II., except as the same had

been altered by parliament at that time, and all other acts then

in force for the preservation of the Church of England, are declared

perpetual ; and it is stipulated, that every subsequent king and

queen shall take an oath inviolably to maintain the same within

England, Ireland, Wales, and the town of Berwick-upon-Tweed.

And it is enacted, that these two acts " shall for ever be observed
" as fundamental and essential conditions of the union."

Upon these articles and act of union, it is to be observed,

—

1. That the two kingdoms are now so inseparably united, that

nothing can ever disunite them again; except the mutual

consent of both, or the successful resistance of either, upon

apprehending an infringement of those points, which, when they

were separate and independent nations, it was mutually stipulated

should be " fundamental and essential conditions of the union."'

•• ' Sir W. Blackstone, in a note to this viduals ; and therefore it is hinted * in

passage, observes that ' it might justly be the text ' that such an attempt might

doubted whetlier even sucli an infringe- endanger, though by no means destroy,

ment, though a manifest breach of good the union.

faith, unless done upon the most pressing 'There can now be no doubt whatever

necessity, would of itself dissolve the that ' an Act of Parliament to repeal or

union ; for the bare idea of a state, with- alter the act of uniformity in England,

out a power somewhere vested to alter or to establish episcopacy in Scotland,

every part of its laws, is the height of would. . . be . . .binding ; that, notwith-

political absurdity. ' And he argues

'

standing such an act, the union would

that in such an incorporate union ' as was continue unbroken ; and that each of

created by the act of union, and * which is these measures might be safely and

distinct from a federate alliance, where honourably pursued, if respectively agree-

such an infringement would certainly able to the sentiments of the English

rescind the compact, the two contracting church, or the kirk in Scotland. But it

states are totally annihilated, without ' would be ' neither prudent, nor perhaps

any power of a revival ; and a third consistent with good faith, to venture up-

arises from their conjunction, in which on either of those steps by a spontaneous

all the rights of sovereignty, and particu- exertion of the inherent powers of parlia-

larly that of legislation, must of neces- ment, or at the instance ofmere individu-

sity reside. See Warburton's Alliance, als. Tor so' sacred are the laws above

195. But the wanton or imprudent ex- referred to esteemed, that in all the re-

ertion of this right would, ' the learned gency acts, of 1751, 17fi5, ' 1811, 1830, and

commentator adds,' probably raise a very 1840,' the regents are expressly disabled

alarming ferment in the minds of indi- from assenting to the repeal or alteration
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2. That whatever else may be deemed " fundamental and essential

conditions," the preservation of the two churches of England and

Scotland, in the same state that they were in at the time of the

union, and the maintenance of the acts of uniformity which

establish our common prayer, are expressly declared so to be.

3. That therefore any alteration in the constitution of either of

those churches, or in the liturgy of the church of England,

unless with the consent of the respective churches, collectively

or representatively given, would be an infringement of these

" fundamental and essential conditions," and greatly endanger

the union. 4. That the municipal laws of Scotland are ordained

to be still observed in that part of the island, unless altered

by parliament; and they still, with regard to the particulars

unaltered, continue in full force. Wherefore the municipal or

common laws of England are, * as such,* of no force or validity

in Scotland; and, consequently, in the ensuing commentaries

very few occasions will present themselves for mentioning, any

farther than sometimes by way of illustration, the municipal

laws of that part of the United Kingdoms.''

The town of Berwick-uj)on-Tweed was originally part of the

kingdom of Scotland ; and, as such, was for a time reduced by

King Edward I. into the jwssession of the Crown of England

:

and during such its subjection, it received from that prince a

charter, which, after its subsequent cession by Edward Baliol, to

be for ever united to the crown and realm of England, was

confirmed by King Edward III. with some additions; par-

ticularly that it should be governed by the laws and usages

which it enjoyed during the time of King Alexander, that is,

before its reduction by Edward I. Its constitution was new-

modelled, and put upon an English footing by a charter of King
James I. ; and all its liberties, franchises, and customs, were

confirmed in parliament by the statutes 22 Edw. IV. c. 8, and

2 Jac. I. c. 28.' Though therefore it had some local peculiar-

ities, derived from the ancient laws of Scotland, yet it is clearly

part of the realm of England, being represented by burgesses in

the house of commons, and bound by all acts of the British

Parliament, whether specially named or otherwise. And therefore

of either these, or the act of settlement. by any public general statute, a clause

See ]X)8t, p, 79, note •". is generally inserted for that purpose.'
• ' When Scotland is not to be affected ' Rex v. Cowle, 2 Burr. 834.
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it was, perhaps superfluously, declared by statute 20 Geo. II.

c. 42, that where England only is mentioned in any act of

parliament, the same notwithstanding has and shall be deemed
to comprehend the dominion of Wales and town of Berwick-upon

Tweed. And though certain of the writs of the courts of

Westminster do not usually run into Berwick, yet it has been

solemnly adjudged ^ that all prerogative writs, as those of man-

damus, prohibition, habeas corpus, certiorari, &c., may issue to

Berwick, as well as to every other of the dominions of the Crown
of England, and that indictments and other local matters arising

in the town of Berwick may be tried by a jury of the county of

Northumberland.

As to Ireland, that * was, until the union with Great Britain

in 1801,' a distinct kingdom. It was entitled the Dominion or

Lordship of Ireland," the royal style being JDominus Hibernias,

Lord of Ireland, till the thirty-third year of King Henry the

Eighth ; when the title of King ' was conferred by an act of the

Irish Legislature,'" which is recognized by act of parliament

35 Hen. VIII. c. 3. Scotland and England are now one and

the same kingdom, yet differ in their municipal laws ; England

and Ireland, on the other hand, though so long distinct kingdoms,

yet in general agree in their laws ; for after the conquest of

Ireland by King Henry the Second, the laws of England were

received and sworn to by the Irish nation, assembled at the

council of Lismore.P

At the time of this conquest the Irish were governed by what

they called the Brehon law, so styled from the Irish name of

judges, Avho were denominated Brehons.*^ But King John, in the

twelfth year of his reign, went into Ireland, and carried over with

him many able sages of the law ; and there, by his letters patent,

is said to have ordained and established that Ireland should be

governed by the laws of England : which letters patent Sir

Edward Coke ^ apprehends to have been there confirmed in

parliament. But to this ordinance many of the Irish were averse

to conform, and still stuck to their Brehon law : so that both

" Cro. Jac. 543 ; 2 Rol. Abr. 292

;

» 33 Hen. VIII. c. 1.

Stat. 11 Geo. I. c. 4; 2 Burr. 834, 855 ;
" Pryn. on 4 Inst. 249.

'Mayor of Berwick v. Shanks, 3 Bing. "« 4 Inst. 358 ; Edm. Spenser's State of

459 ; 5 & 6 Will. IV. c. 76, § 109.' Ireland, p. 1513, edit. Hughes.

" Stat. Hibemioc, 14 Hen. III. ' 1 Inst. 141.
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Henry the Third * and Edward the First * were obliged to renew

the injunction ; and at length in a parliament holden at Kilkenny,

40 Edw. III., under Lionel Duke of Clarence, the then Lieutenant

of Ireland, the Brehon law was formally abolished, it being

unanimously declared to be indeed no law, but a lewd custom

crept in of later times. And yet even in the reign of Queen
Elizaljeth, the wild natives still kept and preserved their Brehon

law ; which is described " to have been " a rule of right unwritten,

" but delivered by tradition fix)m one to another, in which often-

" times there appeared great show of equity in determining the

" right between party and party, but in many things rei)ugnant

" quite both to God's laws and man's." The latter part of

this character is alone ascribed to it by the laws before cited

of Edward the First and his grandson.

But as Ireland was a distinct dominion, and had parliaments of

its own, it is to be observed that though the immemorial customs,

or common law of England, were made the rule of justice in

Ireland also, yet no acts of the English Parliament, since the

twelfth of King John, extended into that kingdom.'' And this

is particularly expressed, and the reason given in the Year-book i^

" a tax granted by the parliament of England shall not bind those

" of Ireland, because they are not summoned to our parliament :'*

" and again, Ireland hath a parliament of its own, and maketh and
" altereth laws ; and our statutes do not bind them, because they
" do not sen«l knights to our parliament : but their persons are the

" king's subjects, like as the inhabitants of Calais, Gascoigne, and
" Guienne, while they continued under the king's subjection."

* A. R. 30 : 1 Rym. Foed. 442. extend iU care to any of its subordinate

' A. R. 5. 3 Prin. Rec. 1218. dominions, and mentions them expressly

" £dm. Spenser, ibid. by name, or includes them under general

" Sir William Ulackstone hero adds, words, there can be no doubt but then
" unless it were specially nametl, or in- they are bound by its laws." Year-lx>ok,

eluded under general words, such as 1 Hen. VII. 3 ; Calvin*» case, 7 Rep. 22 ;

' within any of the king's dominions ;'

"

Bl. Com. p. 101. ' Admitting the par-

and shortly afterwards thus maintains liament of England to have been a

his proposition: "The general run of sovereign legislature, there is no difB-

laws, enacted by the superior state, are culty in the learned commentator's view

supposed to be calculated fur its own as to the dependency of Ireland. But
internal government, and do not extend the Year-books seem to demonstrate that

to its distant dependent countries, which, the acts of the parliament of England

bearing no part in the legislature, are could not bind Ireland ; and this was
not therefore in its ordinary and daily evidently the opinion held by Sir

contemplation. But. when the sovereign Edward Coke.*

legislative power sees it necessary to "20 Hen. VI. 8 ; 2 Rich. III. 12.
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The original method of passing statutes in Ireland was nearly

the same as in England, the chief governor holding parliaments

at his pleasure, which enacted such laws as they thought proper.^

But an ill-use being made of this liberty, particularly by Lord

Gormanstown, deputy-lieutenant in the reign of Edward IV.,'' a

set of statutes was there enacted in the 10 Hen. YII., Sir Edward
Poynings being then lord deputy,whence they are called Poynings'

laws, one of which,^ in order to restrain the power as well of the

deputy as of the Irish parliament, provided, 1. That before any

parliament was summoned or holden, the chief governor and

council of Ireland should certify to the king under the great

seal of Ireland the considerations and causes thereof, and the

articles of the acts proposed to be passed therein. 2. That after

the king, in his council of England, should have considered, ap-

proved, or altered the said acts or any of them, and certified

them back under the great seal of England, and should have

given license to summon and hold a parliament, then the same

should be summoned and held ; and therein the said acts so

certified, and no other, should be proposed, received, or

rejected. But as this precluded any law from being proposed,

but such as were preconceived before the parliament was in being,

which occasioned many inconveniences, and made frequent dis-

solutions necessary, it was provided by the statute 3 & 4 Philip

and Mary, that any new propositions might be certified to

England in the usual forms, ^ven after the summons and during

the session of parliament. By this means, however, there was

nothing left to the parliament in Ireland, but a bare negative or

power of rejecting, not of proposing or altering any law.

The Irish nation, being thus excluded from the benefit of the

English statutes, were deprived of many good and profitable

laws, made for the improvement of the common law ; and, the

measures of justice in both kingdoms becoming thence no longer

uniform, it was therefore enacted by another of Poynings' laws,

cap. 22, that all acts of parliament, before made in England,

should be of force within the realm of Ireland. By the same

rule, that no laws made in England, between King John's time

and Poynings' law, were then binding in Ireland, it follows that

" Irish Stat. 11 Eliz. stat. 3, c. 8. ' Cap. 4, expounded by the statute 3 &
^ Irish Stat. 10 Hen. VII. c. 23. 4 Ph. & M. c. 4.
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no acts of the English Parliament made since the 10 Hen. VII.

conld bind the people of Ireland.

* It was accordingly thought ' necessary * to declare how that

matter really stood : and therefore by stat. 6 Geo. I. c. 5, it ia

declared, that the kingdom of Ireland ought to be subordinate to,

and dependent upon, the imperial Crown of Great Britain, as

being inseparably united thereto : and that the king's majesty,

with the consent of the lords and commons of Great Britain

in parliament, has power to make laws to bind the people

of Ireland. * This statute was, however, repealed by the 22

Geo. III. c. 58 ; and by an act of the following session, 23

Geo. III. c. 28, it was declared that in all cases whatever, the

people of Ireland should be bound only by laws enacted by his

majesty and the parliament of that kingdom ; the effect of which

evidently was to make the legislature of Ireland as sovereign as

the legislature of Great Britain had by the statute of Geo. I.

attempted to make itself.'

' In the meantime, however, by an act of the Irish parliament,

21 & 22 Geo. III. c. 48, it had been enacted that all statutes

then made in England or Great Britain, should be accepted, used,

and executed in Ireland.'

Thus we see how extensively the laws of Ireland communicate

with those of England : and indeed such communication is highly

necessary, as the ultimate resort from the courts of justice in

Ireland, * was and now ' is to those in England. A writ of error

lay formerly from the king's bench in Ireland to the king's bench

in England ;
^ and an appeal from the chancery in Ireland lay

immediately to the Housa of Lords here, it being expressly

declared, by the statute 6 Geo. I. c. 5, that the peers of Ireland

have no jurisdiction to affirm or reverse any judgments or decrees

whatsoever,'' until the above-mentioned statute 23 Geo. III. c. 28,

enacted, that no appeal or writ of error should be brought from

any court in Ireland to any court in England. 'The Act of

' According to Bltickstone, from the called Diversite dee Courtes, c. bank le

" state of dependence being almost for- roy.

gotten, and ready to be disputed by the ' Sir William Blackstone certainly

Irish nation." considered the statute 6 Geo. I. c. 5, above
' This was law in the time of Hen. referred to, binding on Ireland.

VIII., as appears by the ancient book,



78 OF THE COUNTRIES SUBJECT

Union, however, restored the right of appeal to the House of

Lords in both cases.'

'The legislative union of Great Britain and Ireland was

effected in the\_5;£ax-J.800, with what difficulties and by what

means need not here be mentioned.' ** The purport of the eight

articles of this union ® are as follows :

—

1. The kingdoms of Great Britain and Ireland are united into

one kingdom, by the name of the United Kingdom of Great

Britain and Ireland.

2. The succession to the Crown of the United Kingdom is settled

in the same manner as the succession to the Crown of Great

Britain and Ireland stood before limited.

3. The United Kingdom is to be represented in one and the

same parliament, styled, " the Parliament of the United Kingdom
" of Great Britain and Ireland."

4. Four lords spiritual of Ireland by rotation of sessions,* and

twenty-eight lords temporal of Ireland, elected for life by the

peers of Ireland, are to sit in the House of Lords. A peer of

Ireland not elected to sit in the House of Lords is to be capable

of serving in the House of Commons, but not for an Irish con-

stituency ; and no creation of an Irish peerage is to take place,

unless three Irish peerages shall have become extinct,^ until the

number of Irish peers is reduced to one hundred ; but the peerage

of Ireland is to be kept up to that number over and above

the number of such of the said peers as shall be entitled to a

hereditary seat in the House of Lords. One hundred commoners,

two for each county, two for each of the cities of Dublin and Cork,

one for Trinity College, and one for each of the thirty-one most

considerable cities and boroughs, are to sit and vote in the house

of commons on the part of Ireland.^

5. The churches of England, and Ireland, ' as by law established,'

are united into one Protestant' episcopal church, to be called

" The United Church of England and Ireland," and the doctrine,

'' See Diary and Correspondence of '' Now one hundred and three ; thirty-

Lord Cornwallis. London, 1859. seven for cities and boroughs, and two
« British statute, 39 & 40 Geo. III. for the University. 2 & 3 Will. IV. c.

c. 67 ; Irish statute, 40 Geo. III. c. 38. 88, s. 9 ; 31 & 32 Vict. c. 49.

* By the statute 32 & 33 Vict. c. 42, ' ' The Legislature conferred this de-

8. 13, no archbishop or bishop of the signation on the United Church. In no

church of Ireland is to be qualified or to official act, that I am aware of, has the

act as such in the house of peers. Church of England ever so described

* Fermoy peerage, Session 1855-56. itself.'
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worship, discipline, and government ' of the United Church ' are

to be and remain ' in full force and for ever, as ' the same ' are by

law ' established in England. This Union came to an end on

the 1st of January, 1871.'^

6. The subjects of Great Britain and Ireland are to be entitled

to the same rights and privileges in trade and navigation, and

also in treaties with foreign powers.

8. All the laws and courts of each kingdom are to remain as

then established, subject to alterations by the united parliament

;

but all writs of error and appeals are to be decided by the House

of Lords of the United Kingdom, except appeals from the Court

of Admiralty in Ireland, which are to be decided by a court of

delegates appointed by the Court of Chancery in Ireland. All

existing laws contrary to these articles are repealed.

With regard to the other adjacent islands, which are subject to

the Crown of Great Britain, some of them, as the Isle of Wight,

of Portland, of Thanet, &c., are comprised within some neighbour-

ing coimty, and are therefore to be looked upon as annexed to

the mother island, and part of the kingdom of England. But

there are others which require a more particular consideration.

And first, the Isle of Man is a distinct territory from England,

and is not governed by our laws : neither does any act of parlia-

ment extend to it, unless it be particularly named therein ; and

then an act of parliament is binding there." It was formerly

a subordinate feudatory kingdom, subject to the kings of Norway

;

then to King John and Henry III. of England ; afterwards to

the kings of Scotland ; and then again to the Crown of England

:

and at length we find King Henry IV. claiming the island by

right of conquest, and disposing of it to the Earl of Northumber-

land ; upon whose attainder it was granted, by the name of the

lordship of Man, to Sir John de Stanley by letters patent 7

Hen. IV.^ In his lineal descendants it continued for eight

generations, till the death of Fernando Earl of Derby, a.d. 1594

;

when . a controversy arose concerning the inheritance thereof,

between his daughters and William his surviving brother ; upon

J 32 & 33 Vict. 42. And although dread of a di8BoIution thereof seems to

the continuance and preservation of the have been entertained for one moment.*

united church, so established in 1800, • 4 Inst. 284; 2 And. 116. See 16 &
was to be deemed "an essential and 17 Vict. c. 107, 8. .346.

fundamental part of the union;" 'no ' Selden, Tit. Hon. 1, 3.
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which, and a doubt that was started concerning the validity of

the original patent,™ the island was seized into the queen's hands,

and afterwards various grants were made of it by King James the

First; all which being expired or surrendered, it was granted

afresh in 7 Jac. I. to William Earl of Derby, and the heirs male

of his body, with remainder to his heirs general ; which grant

was the next year confirmed by act of parliament, with a restraint

of the power of alienation by the said earl and his issue male.

On the death of James Earl of Derby, a.d. 1735, the male line of

Earl William failing, the Duke of AthoU succeeded to the island

as heir-general by a female branch. In the meantime, though

the title of king had long been disused, the earls of Derby, as

lords of Man, had maintained a sort of royal authority therein

;

by assenting or dissenting to laws, and exercising an appellate

jurisdiction. Yet though no ' ordinary ' process from the courts

of Westminster was of any authority in Man, an appeal lay

from a decree of the lord of the island to the king of Great

Britain in council." But the distinct jurisdiction of this little

subordinate royalty being found inconvenient for the j)urposes

of public justice, and for the revenue, it affording a commodious

asylum for debtors, outlaws, and smugglers, authority was given

to the treasury by statute 12 Geo. I. c. 28, to purchase the interest

of the then proprietors for the use of the Crown : which purchase

was at length completed in the year 1765, and confirmed by

parliament.** The whole island and all its dependencies, by

subsequent statutes,^ became inalienably vested in the Crown,

and subject to the regulations of the British excise and customs.

' The writ of habeas corpus has been made to run therein by

express enactment,*^ although this and all other prerogative writs

were issuable at common law to all the dominions of the Crown.""

By other statutes* the island was subjected to the jurisdiction of

the Court of Chancery, whose authority is now vested in the High
Court of Justice.'

*

The islands of Jersey, Guernsey, Sark, Alderney, and their

appendages, were parcel of the Duchy of Normandy, and were

united to the Crown of England by the first princes of the Norman

" Camden, Eliz. A.D. 1594. « 56 Geo. III. e. 100.

" 1 P. Wms. 329. ' Bex v. Cowle, 2 Burr. 85(3.

• 5 Geo. III. cc. 26 and 39. « 2 & 3 Will. IV. c. 33 ; 4 & 5 Will.

P 43 Geo. III. c. 123; 6 Geo. IV. c. IV. c 82.

34. ' The Judicature Act, 1873.
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line. They are governed by their own laws, which are for the

most part the ducal customs of Normandy, being collected in an

ancient book of very great authority, entitled, Le Grand Coustumier.

The ordinary writ, or process of the courts of Westminster, is

there of no force, although a royal commission is ;
* but the writ

of habeas corpus, and the other prerogative writs, run into these

islands.'" They are not bound by common acts of our parlia-

ments, unless particularly named.^ All causes are originally

determined by their own officers, the bailiffs and jurats of the

islands ; but an appeal lies from them to the sovereign in council,

in the last resort.

Besides these adjacent islands, our more distant colonies and

dependencies are also in some respects subject to the English

laws. Colonies, *or plantations as they were formerly termed,'

in distant countries, are either such where the lands are claimed

by right of occupancy only, by finding them desert and unculti-

vated, and peopling them from the mother-country ; or where,

when already cultivated, they have been either gained by conquest,

or ceded to us by treaties. And both these rights are founded

upon the law of nature, or at least upon that of nations. But
there is a difference between these two species of colonies, with

respect to the laws by which they are bound. For it has been

held,'^ that if an uninhabited coimtry be discovered and planted

by English subjects, all the English laws then in being, which

are the birthright of every subject,* are immediately there in force.

But this must be understood with very many and very great

restrictions. Such colonists carry with them only so much of the

English law, as is applicable to their own situation and the con-

dition of an infant colony ; such, for instance, as the general rules

of inheritance, and of protection from personal injuries. The
artificial refinements and distinctions incident to the property

of a great and commercial people, the laws of police and revenue,

such especially as are enforced by penalties, the mode of main-

tenance for the established clergy, the jurisdiction of spiritual

courts, and a multitude of other provisions, are neither necessary

nor convenient for them, and therefore are not in force. What
shall be admitted and what rejected, at what times and under

what restrictions, must in case of dispute be decided in the first

" Carus Wilson'8 case, 7 Q. B. 984. ^ 2 P. Wms. 75. CampbeU v. HaU,
' 4 Inst. 286. Ck)wp. 206.

" Salk. 411, 666.

VOL. I. O
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instance by their own provincial judicature, subject to the revision

and control of the sovereign in council. ' But such colonists are

entitled as part of their birthright, when new laws or forms of

government come to be framed for their adopted country, to be

represented in their own legislature ; the election of representa-

tives being, as Lord Chief Justice Holt expresses it, " an original

" right, vested in and inseparable from the freehold, neither to be
" given nor taken away by the crown or parliament of the parent

state." The crown may therefore constitute a legislature con-_

taining this representative element. But it cannot take away,

or even modify, this inherent right to self-government; and if

it is desired to establish any different form of legislature, this

must be done by the general superintending power of the mother

country.'

In conquered or ceded countries, again, that have already laws

of their own, the sovereign may indeed alter and change those

laws ; but till he does actually change them, the ancient laws of

the country remain, unless such as are against the law of God, as

in the case of an infidel country.^ ' Thus the laws of Spain,

Holland, and France, are still wholly or partially in force in the

colonies which have been acquired from those powers. The
French Code de la Martinique, for instance, in St. Lucia, and

part of the feudal laws of France, affecting land in Lower
Canada ; four of the five branches of the Code Napoleon in the

Mauritius ; the Spanish " Kecopilacion de las Indias " in Trinidad
;

the Roman-Dutch law of the seven united provinces in British

Guiana, the Cape of Good Hope, and Ceylon ; the old Sicilian

laws in Malta; and the Hindoo and Mahommedan laws in

British Hindostan. Nor are there wanting instances in which

the laws and usages of ceded and conquered territories, though

inconsistent with, and even repugnant to those of the parent state,

have been permitted to survive their annexation to the British

empire. Thus in the celebrated case of General Picton, the

question was much argued though not finally decided, whether

obtaining evidence by torture was legal in Trinidad
;
polygamy

has been tolerated in Ceylon, the burning of widows in India, and

slavery in our American dependencies.'

' To recognize, remodel, or altogether supersede the laws of a

conquered country, is thus a part of the prerogative of the Crown
;

and the same powers belong to the sovereign with respect to ceded

y 7 Rep. 17 ; Calvin's case, Show. Pari. C. 31.
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territories, unless his right has been restricted by the articles of

cession, which by the law of nations are sacred and inviolable,

until altered by the legislature of the territory itself. When
once, however, the Crown has established or recognized a legisla-

ture in any dependency, its own power, to tax and to legislate

altogether ceases. In some instances these powers of legislation

are restricted ; in all cases the acts or ordinances of a dependency

are subject to the allowance or disallowance of the Crown.'

* Bearing in mind these distinctions, our dependencies may now
be divided, as regards their existing political institutions, into

three clauses :' *

' I. Those possessing representative institutions under grant

from the Crown, usually by commission, sometimes by order in

council or charter.'

* II. Those obtained by conquest, for which the Crown retains

the power of legislation, and which are popularly termed " crown

colonies ;" for although in most of them the ordinary functions of

legislation are vested in councils nominated by the sovereign, the

Crown retains in itself the concurrent and imramount power of

legislation.'
''

* III. Those dependencies of which the constitution has been

established by statute, the aid of parliament having been required,

in some cases to give representative institutions where former acts

or other obstacles stood in the way,—in other cases to establish

crown or nominated councils.*
*^

'The constitutions of all these dependencies, which possess

representative institutions, whether established by the Crown or

by Parliament, have generally been framed on the model of that

of the parent state. The governor, legislative council, and house

* Mills' Constitutions of the British Trinidad, and St. Luoia; and possibly

Dependencies. London, Murray, 1856. British Guiana.'

• ' To this class belong Jamaica and • ' Of the former class are Canada,

all the older or British West Indian Newfoundland, the Australian colonies

colonies; all the North American oolo- generally, and New Zealand; of the

nies, except Canada and Newfoundland, latter,Western Australia, the settlements

the Cape of Good Hope, Malta, and on the west coast of Africa, St. Helena,

Natal. Hong Kong, the Falkland Islands, and
•• ' Gibraltar, Heligoland, Labuan, the territories formerly of the East India

Ceylon, Mauritius, British Kafiraria, Company.

G 2
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of assembly represent respectively, in theory at least, the

sovereign, lords, and commons of the imperial parliament, and

usually possess collectively the same powers of legislating for the

colony as the imperial parliament for the mother country.

' The territories which for a hundred years were governed by

the East India Company, the extent and importance of which

may seem to require more particular notice, can hardly be said in

principle to stand on a different footing from any other depen-

dency. They are now under the direct sovereignty of the Crown,

whose authority is exercised by one of the secretaries of state,

assisted by the Council of India.' ^ The supreme local adminis-

tration is vested in a governor-general and council, the latter

partly nominated and partly official, who possess the ordinary

legislative functions, and exercise a general authority over the

subordinate governments of British India. The governor-general

is, however, invested with the supreme executive authority, which

may be exercised with or without the concurrence of his council.'

' All these our dependencies have ' courts of justice of their o^va,

from whose decision an appeal lies to the sovereign in council here

in England.

These are the several parts of the dominions of the Crown of

Great Britain, in which the municipal laws of England are not

of force or authority, merely as the municipal laws of England.

Most of them have probably copied the spirit of their own

law from this origin; but then it receives its obligation and

authoritative force, from being the law of the country.

We come now to consider the kingdom of England in par-

ticular, the direct and immediate subject of those laws, concerning

which we are to treat in the ensuing commentaries. And this

comprehends not only Wales and Berwick, of which enough has

been already said, but also part of the sea ; for the main or high

seas are part of the realm of England ; and thereon our courts

have jurisdiction, as will be shown hereafter.^

"* 21 & 22 Vict. c. 106 ; 24 & 25 Vict. admiralty have divisum imperium, and

c. 95 ; 32 & 33 Vict. c. 97. alternate jurisdiction ; one upon the
• ' The main or high seas ' are not sub- water, when it is full sea ; and the other

ject to the common law. Co. Litt. 260. upon land, when it is an ebb. Finch. L.

This main sea begins at low-water mark. 78. ' As to the extent of the shore

But between the high-water mark and which of common right belongs to the

the low-water mark, where the sea ebbs Crown, seeA.-G. v. Chambers, 4 De Gex.,

and flows, the common-law and the Mac. and Gor. 206.'
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The territory of England is liable to two divisions : the one

ecclesiastical, the other civil.

1. The ecclesiastical division is, primarily, into two provinces,

those of Canterbury and York. A province is the circuit of an

archbishop's jurisdiction. Each province contains divers dioceses,

or sees of suffragan bishops; whereof Canterbury includes

'twenty-one,' and York six.' Every diocese is divided into

archdeaconries, each archdeaconry into rural deaneries, which

are the circuit of the archdeacon's and rural dean's jurisdiction,

of whom hereafter ; and every deanery is divided into parishes.

A parish is that circuit of ground which is committed to the

charge of one parson, or vicar, or other minister having cure of

souls therein. How ancient the division of parishes is, may at

present be difficult to ascertain ; for it seems to be agreed on

all hands, that in the early ages of Christianity in this island

parishes were unknown, or at least signified the same thing that

a diocese does now. There was then no appropriation of eccle-

siastical dues to any particular church; but every man was at

liberty to contribute his tithes to whatever priest or church he

pleased, provided only that he did it to some ; or if he made no

special appointment or appropriation thereof, they were paid into

the hands of the bishop, whose duty it was to distribute them
among the clergy, and for other pious purposes, according to his

own discretion.*

Camden ^ says, England was divided into parishes by Arch-

bishop Honorius about the year 630. Sir Henry Hobart ' lays

it down, that parishes were first erected by the council of Lateran,

which was held A.D. 1179. Each widely difiering from the other,

and both of them perhaps from the truth ; which will probably

be found in the medium between the two extremes. For Selden

has clearly shown,^ that the clergy lived in common witliout any

division of parishes, long after the time mentioned by Camden.
And it appears from the Saxon laws, that parishes were in being

long before the date of that council of Lateran, to which they are

ascribed by Hobart.

We find the distinction of parishes, nay even of mother-churches,

' Including St. Albans, 38 & 39 Vict. '' In his Britannia,

c. 34. ' Hob. 29G.

« Seld. of Titli. 9, 4 ; 2 Inst. G4G ; Hob. J Of Tithes, c. '.). See Kemble'a Saxons

296. in England.
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SO early as in the laws of King Edgar, about the year 970. Before

that time the consecration of tithes was in general arbitrary ; that

is, every man paid his own to what church or parish he pleased.

But this being liable to be attended with either fraud, or at

least caprice, in the persons paying—and with either jealousies

or mean compliances in such as were competitors for receiving

them—it was now ordered by the law of King Edgar'' that

" dentur omnes decimse 'primarise ecclesim ad quam parochia per-

" tinet." However if any thane, or great lord, had a church

within his own demesnes, distinct from the mother-church, in

the nature of a private chapel ; then, provided such church had

a cemetery or consecrated place of burial belonging to it, he

might allot one third of his tithes for the maintenance of the

officiating minister : but if it had no cemetery, the thane must

himself have maintained his chaplain by some other means; for

in such case all his tithes were ordained to be paid to the pri-

niariae ecclesim, or mother-church.'

This proves that the kingdom was then generally divided into

parishes ; which division happened probably not all at once, but

by degrees. For it seems pretty clear and certain, that the

boundaries of parishes were originally ascertained by those of a

manor or manors ; since it very seldom happens that a manor

extends itself over more parishes than one, though there are

often many manors in one parish. The lords, as Christianity

spread itself, began to build churches upon their own demesnes,

or wastes, to accommodate their tenants in one or two adjoining

lordships ; and, in order to have divine service regularly performed

therein, obliged all their tenants to appropriate their tithes to

the maintenance of the one officiating minister, instead of

leaving them at liberty to distribute them among the clergy of

the diocese in general : and this tract of land, the tithes whereof

were so appropriated, formed a distinct parish, which will well

enough account for the frequent intermixture of parishes one

with another. For if a lord had a parcel of land detached from

the main of his estate, but not sufficient to form a parish of itself,

it was natural for him to endow his newly-erected church with

the tithes of those disjointed lands ; especially if no church was

then built in any lordship adjoining to those outlying parcels.

Thus parishes were gradually formed, and parish churches

endowed with the tithes that arose within the circuit assigned.

"^ Seld. of Tith. c. 1. ' Seld. of Tith. c. 2. LL. Canute, c. 11.
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But some lands, either because * they belonged to religious

houses, or were the property of the Crown,™ or because ' they were

in the hands of irreligious and careless owners, or were situate in

forest and desert places, or for other now unsearchable reasons,

were never united to any parish, and therefore continue to this

day extra-parochial." And their tithes are by immemorial
custom payable to the Crown instead of the bishop, in trust and
confidence that the sovereign will distribute them for the general

good of the church."

* And thus much for the ecclesiastical division of this kingdom,
which has for some purposes, however, been adopted as a civil

division, particularly in the series of statutes called the Poor
Laws.'

2. The civil division of the territory of England is into coun-

ties, of those counties into hundreds, of those hundreds into

tithings or towns. Which division, as it now stiinds, is said to

owe its origin to King Alfred :*" who, to prevent the rapines and
disorders which formerly prevailed in the realm, is reputed to

have instituted tithings ; so called from the Saxon, because ten

freeholders with their families comjxjsed one. These all dwelt

together, and were sureties or free pledges to the king for the

good behaviour of each other ; and if any offence was committed
in their district, they were bound to have the offender forth-

coming.** And therefore anciently no man was suffered to abide

in England above forty days, unless he were enrolled in some
tithing or decennary. One of the principal inhabitaitts of the

tithing was annually apjwinted to preside over the rest, being

called the tithiug-man, the headborough, words which speak their

own etymology, and in some counties the borsholder, or borough's-

ealder, being supposed the discreetest man in the borough, town,

or tithing.

Tithings, towns, or vills, are of the same signification in law,

" Popul. Abst. 1851, V. i. p. xxii, landi, when improved and drained, are

Provision has, however, been made by the statute 17 Geo. II. c. 37, to be

for the relief of their poor, and for the assessed to all parochial rates in the

celebration of marriages in such of them parish next adjoining.

as have a church or chapel within their " But see Uallam, Mid. Ages, vol. ii.

limits. 20 Vict. c. 19 ; 23 & 24 Vict. ch. 8 ; Kemble's Saxons in England.

0. 24. <» Flet. 1, 47. Laws of Edward the
• 2 Inst. G47; 2 Rep. 44; Cro. Eliz. CJonfessor, c. 20.

512. Extra-parochial wastes and marsh
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and are said to have had, each of them, originally a church and

celebration of divine service, sacraments, and burials : though

that seems to be rather an ecclesiastical, than a civil distinction.

The word tow7i or vill is indeed, by the alteration of times and

language, now become a generic term, comprehending under it

the several species of cities, boroughs, and common towns. A
city is described to be a town incorporated, which is or has been

the see of a bishop : and though the bishopric be dissolved, as at

Westminster, yet still it remains a city/ A horough is 'pri-

marily ' a town, either corporate or not, that sends burgesses to

parliament ;
' but there are many boroughs, or towns incorporated,

which have ceased to do so, and others which have never enjoyed

that privilege.' Other towns there are, which are neither cities

nor boroughs ; some of which have the privileges of markets and

others not ; but both are equally towns in law. To several of

these towns there are small appendages belonging, called hamlets

;

which are taken notice of in the statute of Exeter,* which makes

frequent mention of entire vills, demi-vills, and hamlets. Entire

vills Sir Henry Spelman* conjectures to have consisted of ten

freemen or frank-pledges, demi-vills of five, and hamlets of less

than five. These little collections of houses are sometimes under

the same administration as the town itself, sometimes governed

by separate officers ; in which last case they are, to some purposes

in law, looked upon as distinct townships. These towns, as was

before hinted, contained originally each but one parish and one

tithing ; though many of them now, by the increase of inhabit-

ants, are divided into several parishes and tithings ; and, some-

times where there is but one parish there are two or more vills

or tithings.

As ten families of freeholders made up a town or tithing, so ten

tithings composed a superior division, called a hundred, as con-

sisting of ten times ten families. The hundred is governed by a

" Co. Litt. 109. At the council, as- in Domesday. The restoration of the

sembled in 1072, to settle the precedence bishopric of Ripon did not elevate that

between the Archbishops of Canterbury town into a city, nor had the creation of

and York, it was ordered that all bishops' the bishopric of Manchester any such

sees should be transferred from towns to effect. Manchester is a " city " by order

cities. So that there was no necessary of the Queen in council,

connexion between a see and a city

;

" 14 Edw. I.

and indeed places in which no episcopal ' Gloss. 274.

jurisdiction ever existed are called cities
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high constable or bailiff, and formerly there was regularly held

in it the hundred court for the trial of causes, though now fallen

into disuse. In some of the more northern counties these

hundreds are called wapentakes."

The subdivisions of hundreds into tithings seems to be more
peculiarly the invention of Alfred : the institution of hundreds

themselves he rather introduced than invented. For they seem
to have .obtained in Denmark

:

" and we find that in France a

regulation of this sort was made about two hundred years before
;

set on foot by Clotharius and Childebert, with a view of obliging

each district to answer for the robberies committed in its own
division. These divisions were, in that country, as well military

as civil : and each contained a hundred freemen, who were subject

to an officer called the cenienarius ; a number of which ceiitenarii

were themselves subject to a superior officer called the count or

comes."" And indeed something like this institution of hundreds

may be traced back as far as the ancient Germans, from whom
were derived both the Franks who became masters of Gaul, and
the Saxons who settled in England : for both the thing and the

name, as a territorial assemblage of persons, from which after-

wards the territory itself might probably receive its denomination,

were well known to that warlike people.*

An indefinite number of these hundreds make up a county or

shire. Shire is a Saxon word signifying a division ; but a county,

comitatm, is plainly derived from comes, the count of the Franks
;

that is, the eatl, or alderman, as the Saxons called him, of the

shire, to whom the government of it was intrusted. This he
usually exercised by his deputy, still called in Latin vice-comes,

and in Eiiglish, the sheriff, shrieve, or shire-reeve, signifying the

officer of the shire ; upon whom, by process of time, the civil

administration of it is now totally devolved. In some counties

there is an intermediate division, between the shire and the

hundreds, as lathes in Kent, and rapes in Sussex, each of them
containing about tliree or four hundreds apiece. These had

formerly their lathe-reeves and rape-reeves, acting in subordina-

tion to the shire-reeve. Where a county is divided into three of

these intermediate jurisdictions, they are called trithings,'' which

" Seld. in Fortesc. c. 24. » Tacit, de Mor. Germ. 6.

•' Seld. Tit. of Honour, 2, 5, S. " LL. Edw. c. 34.

" Montesq. Sp. L. 30, 17.
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were anciently governed by a trithing-reeve. These trithings still

subsist in the large county of York, where by an easy corruption

they are denominated ridings ; the north, the east, and the west

riding. The number of counties in England and Wales have been

different at different times : at present they are forty in England,

and twelve in Wales.

Three of these counties, Chester, Durham, and Lancaster,

are called counties palatine. The two former are such by

prescription, or immemorial custom ;
^ or, at least as old as the

Norman conquest : the latter was created by King Edward III.

in favour of Henry Plantagenet, first Earl and then Duke of

Lancaster ;
* whose heiress being married to John of Gaunt the

king's son, the franchise was greatly enlarged and confirmed in

parliament,'' to honour John of Gaunt himself, whom, on the

death of his father-in-law, the king had also created Duke of

Lancaster.'^ Counties palatine derived this designation a palatio ;

because the owners thereof had in those counties jura regalia, as

fully as the king had it in his palace ; regalem potestatem in

omnibus, as Bracton expresses it.^ They might pardon treasons,

murders, and felonies ; they appointed all judges and justices of

the peace ; " all writs and indictments ran in their names, as in

other counties in the king's ; and all offences were said to be

done against their peace, and not, as in other places, contra pacem

domini regis. And. indeed by the ancient law, in all peculiar

jurisdictions, offences were said to be done against his peace in

whose court they were tried : in a court-leet, contrapacem domini ;

in the court of a corporation, contra pacem halUvorum ; in the

sheriff's court or tourn, contra pacem vicecomitis. These palatine

privileges, so similar to the regal independent jurisdictions

usurped by the great barons on the Continent, during the weak

and infant state of the first feudal kingdoms in Europe,^ were in

all probability originally granted to the counties of Chester and

Durham, because they bordered upon inimical countries, Wales

and Scotland : in order that the inhabitants, having justice

administered at home, might not be obliged to go out of the

country, and leave it open to the enemy's incursions ; and that

' Seld. Tit. Honour, 2, 5, 8. 215 ; 7 Eym. 138.

* Pat. 25 Edw. III. p. 1, m. 18 ; Sand- " L. 3. c. 8, § 4.

ford's Gen. Hist. 112 ; 4 Inst. 204. ' Jetoison v. Dyson, 9 M. & W. 540.

" Cart. 36 Edw. III. n. 9. ' Eobertson, Ch. V. i. 60.

" Pat. 51 Edw. III. m. 33; Plowd.
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the owners, being encouraged by so large an authority, might be

the more watchful in its defence. And upon this account also

there were formerly two other counties palatine, Pembrokeshire

and Hexhamshire ; the latter now united with Northumberland :

but these were abolished by parliament, the former in 27 Hen.

VIII., the latter in 14 Eliz. And in 27 Hen. VIII., likewise, the

powers before mentioned of owners of counties palatine were

abridged ; the reason for their continuance in a manner ceasing :

though all writs were still witnessed in their names, and all

forfeitures for treason by the common law accnied to them.

Of these three, the county of Durham ' remained longest ' in the

hands of a subject, * as it belonged to the Bishop of Durham for

the time being, till vested in the Crown by the statute 6 & 7

Will. IV. c. y ; whereby this franchise and all its forfeitures

and jura regalia were transferred to the then king, his heirs

and successors.'

The earldom of Chester, as Camden testifies, was united to

the Crown by Henry III., and has ever since * been one of the

titles borne by the eldest son of the sovereign. But as the

jurisdiction of the courts of Westminster has been extended to

this franchise, and the jurisdiction of its own courts at the same

time abolished,'^ justice is now administered therein as in any

other county of England.*

The county palatine, or duchy, of Lancaster, was the property

of Henry Bolingbroke, the son of John of Gaunt, at the time

when he wrested the Crown from King Richard II., and assumed

the title of King Henry IV. But he was too prudent to suffer

this to be united to the Crov^n ; lest, if he lost one, he should

lose the other also. For, as Plowden ^ and Sir Edward Coke

'

observe, "he knew he had the duchy of Lancaster by sure

" and indefeasible title, but that his title to the Crown was
" not so assured : for that after the decease of Richard II.,

" the right of the crown was in the heir of Lionel Duke of

" Clarence, second son of Edward III. ; John of Gaunt, father to

" this Henry IV., being but the fourth son." And therefore he

procured an act of parliament, in the first year of his reign,

ordaining that the duchy of Lancaster, and all other his here-

ditary estates, with all their royalties and franchises, should remain

« 10 Goo. rV. and 1 Will. IV. c. 70. " Plowd. Rep. 215. ' 4 Inst. 205.
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to him and his heirs for ever ; and should remain, descend, be

administered, and governed, in like manner as if he never had
attained the regal dignity ; and thus they descended to his son

and grandson, Henry V. and Henry YI., many new territories and

privileges being annexed to the duchy by the former.'' Henry
VI. being attainted in 1 Edw. IV., this duchy was declared in

parliament to have become forfeited to the Crown, and at the

same time an act was made to incorporate the Duchy of Lancaster,

to continue the county palatine, which might otherwise have

determined by the attainder, and to make the same parcel of the

duchy : and, farther, to vest the whole in King Edward IV. and

his heirs, hings of England, for ever ; but under a separate guiding

and governance from the other inheritances of the Crown. And
in 1 Hen. VII. another act was made, to resume such part of the

duchy lands as had been dismembered from it in the reign of

Edward IV., and to vest the inheritance of the whole in the king

and his heirs for ever, as amply and largely, and in like manner,

form and condition, separate from the Crown of England and

possession of the same, as the three Henries and Edward IV. or

any of them, had and held the same.

The Isle of Ely was not a county palatine, though sometimes

erroneously called so, but only a royal franchise : the bishop

having by grant of King Henry the Y'ust, jura regalia within

the Isle of Ely ; whereby he formerly exercised a jurisdiction

over all causes, as well criminal as civil ;
' a franchise now also

vested in the Crown.' ^

There are also counties corporate : which are certain cities and

towns, some with more, some with less territory annexed to them
;

to which out of special grace and favour the kings of England

have granted the privilege to be counties of themselves, and not

to be comprised in any other county ; but to be governed by

their own sheriffs and other magistrates, so that no officers of the

county at large have any power to intermeddle therein. Such

are London, York, Bristol, Norwich, Coventry, and many others.

'For certain purposes connected with the administration of

justice, England and Wales have also been divided into districts,

some of which comprise several counties or parts of counties,

while others consist of a part of a county only. Thus for the

proof of wills and the grant of letters of administration, local

J Pari. 2 Hen. V. n. 30 ; 3 Hen. V. "^ 6 & 7 WUl. IV. c. 87, & 7 Will. IV.

n. 15. & 1 Vict. c. 83.
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registries have been established, with districts attached to them,

approximating more or less to the limits of the ecclesiastical courts,

whose jurisdiction in these matters has been transferred to the

Crown. So for the trial of offences within the jurisdiction of the

justices of the peace, counties have, as we shall see afterwards,

been formed into divisions for holding petty and quarter sessions.

And in like manner the County Courts have each of them an

exclusive jurisdiction within a certain district. The limits of

these different districts have in some cases been fixed by statute,

and in others assigned by order in council, but they exist and

are recognized only for the particular purpose for which they are

created.'

And thus much of the countries subject to the laws of England.



COMMENTARIES

THE LAWS OF ENGLAND.

BOOK THE FIKST.

OF THE RIGHTS OF PERSONS.

CHAPTEE I.

OF THE ABSOLUTE EIGHTS OF INDIVIDUALS.

The objects of the laws of England are so very numerous and

extensive, that in order to consider them with any tolerable ease

and perspicuity, it will be necessary to distribute them method-

ically, under proper and distinct heads ; avoiding as much as

possible divisions too large and comprehensive on the one hand,

and too trifling and minute on the other ; both of which are

equally productive of confusion.

Now, as municipal law is a rule of civil conduct, commanding
what is right, and prohibiting what is wrong ; or as Cicero, and

after him our Bracton, have expressed it, sanctio justa, jiibens

honesta et prohihens contraria; it follows, that the primary and

principal objects of the law are eights and weongs. In the

prosecution therefore of these commentaries, I shall follow this

very simple and obvious division ; and shall in the first place

consider the rights that are commanded, and secondly the wrongs

that are forbidden by the laws of England.

Eights are, however, liable to another subdivision; being

either, first, those which concern and are annexed to the persons
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of men, and are then called jura personarum, or the ririhts of

persons ; or they are, secondly, such as a man may acquire over

external objects or things unconnected with his person, which

are styled jura rerum, or the rights of things. Wrongs also are

divisible into, first, private twon^s,~wIiich, being an infringement

merely of particular "rights, concern individuals merely, and are

called civil injuries ; and secondly, public vrrongs, which being

a breach of general and public rights, affect the whole com-

munity, and are called crimes and misdemeanors.

The object of the laws of England falling into this fourfold

division, the present commentaries will therefore consist of the

four following parts :—1. The rights of persons ; with the means

whereby such rights may be either acquired or lost. 2. The

rights of things; with the means also of acquiring and losing

them. 3. Private wrongs^ or civil injuries ; with the means of

redressing them by law. 4. Public wrongs, or crimes and mis-

demeanors ; with the means of prevention and punishment.

We are now, first, to consider the rights of persons ; with the

means of acquiring and losing them.

Now the rights of persons that are commanded to be observed

by the municipal law are of two sorts : first, such as are duefrom
every citizen, which are usually called civil duties ; and, secondly,

such as belong to him, which is the more popular acceptation of

rights or jura. Both may indeed be comprised in this latter

division ; for, as all social duties are of a relative nature, at the

same time that they are due from one man, or set of men, they

must also be due to another. But I apprehend it will be more

clear and easy, to consider many of them as duties required from,

rather than as rights belonging to, particular persons. Thus, for

instance, allegiance is usually, and therefore most easily, con-

sidered as the duty of the people, and protection as the duty of

the magistrate, and yet they are, reciprocally, the rights as well

as duties of each other. Allegiance is the right of the magistrate,

and protection the right of the people.

Persons also are divided by the law into either natural persons

or artificial. Natural persons are such as the God of nature

formed us ; artificial are such as are created and devised by

human laws for the purposes of society and government, which

are called corporations or bodies politic.

The rights of persons considered in their natural capacities are

also of two sorts, absolute and relative. Absolute, which are such
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as appertain and belong to particular men, merely as individuals

or single persons : relative, which are incident to them as mem-
bers of society, and standing in various relations to each other.

The first, that is, absolute rights, will be the subject of the

present chapter.

By the absolute rights of individuals, we mean those which

are so in their primary and strictest sense ; such as would belong

to their persons merely in a state of nature, and which every man
is entitled to enjoy, whether out of society or in it. But with

regard to the absolute duties, which man is bound to perform,

considered as a mere individual, it is not to be expected that any

human municipal law should at all explain or enforce them ; for

the end and intent of such laws being only to regulate the

behaviour of mankind, as they are members of society, and stand

in various relations to each other, they have consequently no

concern with any other but social or relative duties. Let a man,

therefore, be ever so abandoned in his principles, or vicious in

his practice, provided he keeps his wickedness to himself, and

does not offend against the rules of public decency, he is out of

the reach of human laws. But if he makes his vices public, though

they be such as seem principally to affect himself, as drunken-

ness or the like, they then become, by the bad example they set,

of pernicious effects to society ; and therefore it is then the busi-

ness of human laws to correct them. Here the circumstances of

publication is what alters the nature of the case. Public sobriety

is a relative duty, and therefore enjoined by our laws; private

sobriety is an absolute duty, which, whether it be performed or

not, human tribunals can never know; aiid therefore they can

never enforce it by any civil sanction. But with respect to rights,

the case is different. Human laws define and enforce as well

those rights which belong to a man considered as an individual,

as those which belong to him considered as related to others.

For the principal aim of society is to protect individuals in the

enjoyment of those absolute rights, which were vested in them by

the immutable laws of nature ; but which could not be preserved

in peace without the mutual assistance and intercourse which is

gained by the institution of friendly and social communities.

Hence it follows, that the first and primary end of human laws

is to maintain and regulate these absolute rights of individuals.

Such rights as are social and relative result from, and are posterior

to, the formation of states and societies : so that to maintain and
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regulate these, is clearly a subsequent consideration. And there-

fore the principal view of human law is, or ought always to be, to

explain, protect, and enforce such rights as are absolute, which in

themselves are few and simple ; and then such rights as are

relative, which, arising from a variety of connections, will be far

more numerous and more complicated. These will take up a

greater space in any code of laws, and hence may appear to be

more attended to, though in reality they are not, than the rights

of the former kind. ' Let us therefore proceed to examine how
far all laws ought, and how far the laws of England actually do,

take notice of these absolute rights, and provide for their lasting

security.

The absolute rights of man, considered as a free agent, en-

dowed with discernment to know good from evil, and with power

of choosing those measures which appear to him to be most

desirable, are usually summed up in one general appellation, and

denominated the natural liberty of mankind. This natural liberty

consists properly in a power of acting as one thinks fit, without

any restraint or control, unless by the law of nature; being a-

right inherent in us by birth, and one of the gifts of God to man
at his creation, when he endued him with the faculty of free-will.

But every man, when he enters into society, gives up a part of

his natural liberty as the price of so valuable a purchase ; and in

consideration of receiving the advantages of mutual commerce,

obliges himself to conform to those laws which the community
has thought proper to establish. And this species of legal

obedience and conformity is infinitely more desirable than that

wild and savage liberty which is sacrificed to obtain it. For no
man that considers a moment would wish to retain the absolute

and uncontrolled power of doing whatever he pleases : the con-

sequence of which is, that every other man would also have the

same power ; and then there would be no security to individuals

in any of the enjoyments of life. Political, therefore, or civU

liberty, which is that of a member of society, is no other than

natural liberty so far restrained by human laws, and no farther,

as is necessary and expedient for the general advantage of the

public* Hence we may collect that the law, which restrains

a man from doing mischief to his fellow-citizens, though it

diminishes the natural, increases the civil liberty of mankind

;

but that every wanton and causeless restraint of the will of the

' Inst. i. 3, 1.

VOL. I. H
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subject, whether practised by a monarch, a nobility, or a popular

assembly, is a degree of tyranny : nay, that even laws themselves,

whether made with or without our consent, if they regulate and

constrain our conduct in matters of mere indifference, without

any good end in view, are regulations destructive of liberty :

whereas, if any public advantage can arise from observing such

precepts, the control of our private inclinations, in one or two

particular points, will conduce to preserve our general freedom

in others of more importance ; by supporting that state of

society, which alone can secure our independence. Thus the

statute of King Edward IV.,'' which forbad the fine gentlemen of

those times, under the degree of a lord, to wear pikes upon their

shoes or boots of more than two inches in length, was a law that

savoured of oppression ; because, however ridiculous the fashion

then in use might appear, the restraining it by pecuniary penal-

ties could serve no purpose of common utility. But the statute

of King Charles 11.," which prescribed a thing seemingly as

indifferent, a dress for the dead, who were all ordered to be

buried in woollen, ' was ' a law, in the circumstances, consistent

with public liberty ; for it encouraged the '.then ' staple trade of

the country, on which in great measure depends the universal

good of the nation. So that laws, when prudently framed, are

by no means subversive but rather introductive of liberty ; for,

as Locke has well observed,^ where there is no law there is no

freedom. But then, on the other hand, that constitution or

frame of government, that system of laws is alone calculated to

maintain civil liberty, which leaves the subject entire master of

his own conduct, except in those points wherein the public good

requires some direction or restraint.

The idea and practice of this political or civil liberty flourish

in their highest vigour in these kingdoms, where it falls little

short of perfection, and can only be lost or destroyed by the folly

or demerits of its owner : the legislature, and of course the laws

of England, being peculiarly adapted to the preservation of this

inestimable blessing even in the meanest subject. Very differ-

ently from the modern constitutions of other states on the con-

tinent of Europe, and from the genius of the imperial law ; which

in general are calculated to vest an arbitary and despotic power

of controlling the actions of the subject, in the prince, or in a

few grandees. And this spirit of liberty is so deeply implanted

" 3 Edw. IV. c. 5. •= Repealed by 54 Geo. III. c. 108. " On Gov. 2, § 57.
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in our constitution, .and rooted even in our very soil, that a slave,

the moment he lands in England,*" ' or even puts his foot on board

a British man-of-war on the high seas,' * falls under the protection

of the laws, and becomes a free man.*

The absolute rights of every Englishman, which, taken in a

political and extensive sense, are usually called their liberties, as

they are founded on nature and reason, so they are coeval with

our form of government ; though subject at times to fluctuate

and change : their establishment, excellent as it is, being still

human. At some times we have seen them depressed by over-

bearing and tyrannical princes ; at others so luxuriant as even to

ten<l to anarchy, a worse state than tyranny itself, as any govern-

ment is better than none at all. But the vigour of our free

constitution has always delivered the nation from these em-

barrassments ; and, as soon as the convulsions consequent on the

struggle have been over, the balance of our rights and liberties

has settled to its proper level ; and their fundamental articles

have been from time to time asserted in parliament, as often as

they were thought to be in danger.

First, by the Great Charter of Liberties, which was obtained,

sword in hand, from King John, and afterwards, with some altera-

tions, confirmed in parliament by King Henry the Third, his son.

Which charter contained very few new grants ; but, as Sir Edward
Coke * observes, was for the most part declaratory of the principal

grounds of the fundamental laws of England. Afterwards by
the statute called Confirmatio Cartarum^ whereby the Great

Charter is directed to be allowed as the common law ; all judg-

ments contrary to it are declared void ; copies of it are ordered

to be sent to all cathedral churches, and read twice a year to the

people ; and sentence of excommunication is directed to be as

constantly denounced against all those that by word, deed, or

counsel, act contrary thereto, or in any degree infringe it. Next,

by a multitude of subsequent corroborating statutes. Sir Edward
Coke, I think, reckons thirty-two,^ from the first Edward to Henry
the Fourth. Then, after a long interval, by the Petition of Right

;

which was a parliamentary declaration of the liberties of the

• Case of the negro Somerset, xx. St. 2 Inst, proem.

Tr. 71». ' 25 Edw. I.; Hall. Mid. Apr. vol. iii.

' Forbes v. Cochrane, 2 B. & C. 448. ch. 8.

' Sulk. UG6. See ch. 14. J 2 Inst, proi-m.

H 2
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people, assented to by King Charles the First in the beginning

of his reign. Which was closely followed by the still more
ample concessions made by that unhappy prince to his parlia-

ment, before the fatal rupture between them ; and by the many
salutary laws, particularly the Habeas Corpus Act, passed under

Charles the Second. To these succeeded the Bill of Rights, or

declaration delivered by the lords and commons to the Prince

and Princess of Orange, 13th February 1688 ; and afterwards

enacted in parliament when they became king and queen : which

declaration concludes in these remarkable words :
" And they do

" claim, demand, and insist upon, all and singular the premises,
" as their undoubted rights and liberties." And the act of par-

liament itseK^ recognizes "all and singular the rights and
" liberties asserted and claimed in the said declaration to be
" the true, ancient, and indubitable rights of the people of this

" kingdom." Lastly, these liberties were again asserted at the

commencement of the last century, in the Act of Settlement,^

whereby the Crown was limited to Her present Majesty's illus-

trious house : and some new provisions were added, at the same

fortunate sera, for better securing our religion, laws, and liberties

;

which the statute declares to be " the birthright of the people
" of England," according to the ancient doctrine of the common
law
Thus much for the declaration of our rights and liberties. The

rights themselves, thus defined by these several statutes, consist

in a number of private immunities ; which will appear, from what

has been premised, to be indeed no other, than either that residuum

of natural liberty, which is not required by the laws of society

to be sacrificed to public convenience ; or else those civil privi-

leges, which society has engaged to provide, in lieu of the natural

liberties so given up by individuals. These therefore were

formerly, either by inheritance or purchase, the rights of all

mankind ; but, in most other countries of the world being now

more or less debased and destroyed, they at present may be

said to remain, in a peculiar and emphatic manner, the rights of

the people of England. And these may be reduced to three

principal or primary articles ; the right of personal security, the

right of personal liberty, and the right of private property:

because, as there is no other known method of compulsion, or

of abridging man's natural free-will, but by an infringement

^ 1 W. & M. St. 2, c. 2. ' 12 & 13 Will. III. c. 2.
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or diminution of one or other of these important rights, the pre-

servation of these, inviolate, may justly be said to include the

preservation of our civil immunities in their largest and most
extensive sense.

I. The right of personal security consists in a person's legal

and uninterrupted enjoyment of his life, his limbs, his body, his

health, and his reputation.

1. Life is the immediate gift of God, a right inherent by
nature in every individual ; and it begins in contemplation of

law as soon as an infant is able to stir in the mother's womb.
For if a woman is quick with child, and by a potion or other-

wise, kills it in her womb ; or, if any one beat her, whereby the

child dies in her body, and she is delivered of a dead child ; this,

though not murder, was by the ancient law homicide or man-
slaughter. The modem law does not look upon this offence in

quite so atrocious a light, * regarding it * merely as a heinous

misdemeanour :
* but the legislature has in most instances attached

to assaidts dangerous to life the character of felony; and with

reference to the case of an unborn child, has made the attempt to

procure abortion punishable by penal servitude for life.'

An infant in ventre sa nierey or in the mother's womb, is supposed

in law to be born for many purposes. It is capable of having

a legacy, or a surrender of a copyhold estate made to it. It may
have a guardian assigned to it;™ and it is enabled to have an

estate limited to its use, and to take afterwards by such limitiitiou,

as if it were then actually born." And in this point the civil law

agrees with ours."

* The protection extended by the law over the life of the infant

continues to the last moment of its existence ; for if death results

from the negligence or wrongful act of another, the law awards

to the wife, husband, parent, or child of the deceased a pecuniary

compensation, in damages, proportioned to the injury sustained

by them—a humane provision unknown to the common law, and
which we owe entirely to modern legislation.' •*

2. A man's limbs, by which for the present we only under-

stand those members which may be useful to him in fight, and
the loss of which alone amounts to mayhem by the common
law, are also the gift of the wise Creator, to enable him to

» Stat. 12 Car. II. c. 24. • Ff. 1, 5, 26.

» Stat. 10 & 11 Will. UL c. 16. "Oft 10 Vict. c. 93.
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protect himself from external injuries in a state of nature. To
these therefore he has a natural, inherent right ; and they cannot

be wantonly destroyed or disabled without a manifest breach of

civil liberty.

Both the life and limbs of a man are of such high value, in the

estimation of the law of England, that it pardons even homicide

if committed se defendendo, or in order to preserve them. For

whatever is done by a man, to save either life or member, is looked

upon as done upon the highest necessity and compulsion. There-

fore if a man through fear of death or mayhem is prevailed upon

to execute a deed, or do any other legal act ; these, though ac-

companied with all other the requisite solemnities, may be after-

wards avoided, if forced upon him by a well-grounded apprehension

of losing his life, or even his limbs, in case of his non-compliance.'^

And the same is also a sufficient excuse for the commission of

many misdemeanors, as will appear in the fourth book of these

commentaries. The constraint a man is under in these circum-

stances is called in law duress, from the Latin durities, of which

there are two sorts ; duress of imprisonment, where a man actually

loses his liberty, of which we shall presently speak ; and duress

jper minas, where the hardship is only threatened and impending,

which is that we are now discoursing of. Duress per minas is

either from fear of loss of life, or else for fear of mayhem, or loss

of limb. And this fear miist be upon sufficient reason ;
" non,"

as Bracton expresses it, " suspicio cujuslibet vani et meticulosi hominis,

" sed talis qui possit cadere in virvm constantem ; talis enim debet

" esse metus, qui in se contineat vitw periculum, aut corporis crucia-

" turn." * A fear of battery, or being beaten, though never so

well grounded, is no duress ; neither is the fear of having one's

house burned, or one's goods taken away and destroyed ; because

in these cases, should the threat be performed, a man may have

satisfaction by recovering equivalent damages : but no suitable

atonement can be made for the loss of life or limb. And the

indulgence shown to a man under this, the principal, sort of

duress, the fear of losing his life or limbs, agrees also with that

maxim of the civil law ; ignoscitur ei qui sanguinem suum qualiter

redemptum voluit.^

The law not only regards life and member, and protects every

man in the enjoyment of them, but also furnishes him with every-

thing necessary for their support. For there is no man so indigent

« 2 Inst. 483. "• L. 2, c. 5. » Ff. 48, 21, 1.
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or wretched, but he may demand a supply sufficient for all the

necessaries of life from the more opulent part of the community,

by means of the several statutes enacted for the relief of the poor,

of which in their proper places. A humane provision
;
yet, though

dictated by the principles of society, discountenanced by the

Koman laws. For the edicts of the Emperor Constantino com-

manding the public to maintain the children of those who were

unable to provide for them, in order to prevent the murder and

exix)sure of infants, an institution founded on the some principle

as our foundling hospitals, though comprised in the Theodosian

code,"^ were rejected in Justinian's collection.

These rights, of life and member, can only be determined by

the death of the person ; which was formerly accounted to be

cither a civil or natural death. The civil death commenced,

if any man was banished or abjured the realm " by the process of

the common law, or entered into religion ; that is, went into

a monastery, and became there a monk professed : in which cases

ho was absolutely dead in law, and his next heir should have his

estate. For such banished man was entirely cut oflf from society

;

and such a monk, ui>on his profession, renounced solemnly all

secular concerns.^ A monk was therefore accounted civiliter

mortuus, and when he entered into religion might, like other

dying men, make his testament and executors ; or, if ho made
none, the ordinary might grant administration to his next of kin,

as if he were actually dead intestate. And such executors and

administrators had the same jxjwer, and might bring the same

actions for debts, due to the religious, and were liable to the same

actions for those due /rom him, as if he were naturally deceased.*

Nay, so far has this principle been carried, that when one was

bound in a bond to an abbot and his successors, and afterwards

made his executors, and professed himself a monk of the same

abbey, and in process of time was himself made abbot thereof

;

here the law gave him, in the capacity of abbot, an action of debt

against his own executors to recover the money due.* In short

a monk or religious was so effectually dead in law, that a lease

' L. 11, t. 27. law, 1. 2, t. 21, dtgiit esse miles seeuli,

" Ck). Litt. 133. If a man is, by act qui /actus est miles Christi,necbenefie,'um

of jiarliameut, attainted of treason or pertinet ad eum qui non debet gerere

felony, and saving his life is banished officium. •

for ever, this is a civil death. " Litt. § 200.

' This was also a rule in the feudal ' Co. Litt. 133.
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made even to a third person, during the life, generally, of one

who afterwards became a monk, determined by such his entry

into religion : for which reason leases, and other conveyances for

life, were usually made to have and to hold for the term of one's

natural life/ But as the law of England took no cognizance of

profession in any foreign country, because the fact could not be

tried in our courts,'' since the Keformation, this disability is held

to be abolished :* as is also the disability of banishment consequent

upon abjuration, by statute 21 Jac. I. c. 28.

This natural life, being, as was before observed, the immediate

donation of the great Creator, cannot legally be disposed of or

destroyed by any individual, neither by the person himself, nor

by any other of his fellow-creatures, merely upon their own
authority. . Yet nevertheless it may, by the divine permission,

be frequently forfeited for the breach of those laws of society,

which are enforced by the sanction of capital punishments.

Whenever the constitution of a state vests in any man, or body of

men, a power of destroying at pleasure, without the direction

of laws, [the lives or members of the subjects, such constitution

is in the highest degree tyrannical : and whenever any laws

direct such destruction for light and trivial causes, such laws are

likewise tyrannical, though in an inferior degree : because here

the subject is aware of the danger he is exposed to, and may
by prudent caution provide against it. The 'law of England

does not now inflict ' any punishment extending to life, unless

upon the highest necessity :" and the constitution is an utter

stranger to any arbitrary power of killing or maiming the

subject without the express warrant of law. " Nullus liber homo,"

says the Great Charter, " aliquo modo destruatur, nisi per legale

^'judicium parium suorum, aut per legem terrm." Which words,

" aliquo modo destruatur," according to Sir Edward Coke,'' include

a prohibition not only of hilling and maiming, but also of torturing,

to which our laws are strangers, and of every oppression by

colour of an illegal authority. And it is enacted by the statute

y 2 Eep. 48 ; Co. Litt. 182. of parliament, creating felonies without

• Co. liitt. 132. benefit of clergy, show that the statute

• 1 Salk. 132. law was still more sanguinary ; since of

" That is, in two cases—treason and one hundred and sixty offences then

murder. 'In the time of Sir William punishable with death, four-fifths had

Blackstone, the common law inflicted been made so during the reigns of

death on every felon who could not read; a Geo. I., Geo. II., and Geo. III.'

death which was escaped by praying the 2 Inst. 48.

benefit of clergy. The numerous acts
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5 Edw. III. c. 9, that no man shall be forejudged of life or limb,

contrary to the Great Charter and the law of the land : and
again, by statute 28 Edw. III. c. 3, that no man shall be put

to death, without being brought to answer by due process of law.

3. Besides those limbs and members that may be necessary to

a man, in order to defend himself or annoy his enemy, the rest

of his person or body is also entitled, by the same natui-al right,

to security from the corporal insults of menaces, assaults, beating,

and wounding ; though such insults amount not to destruction of

life or member.

4. The preservation of a man's health from such practices as

may prejudice and annoy it ; and,

5. The security of his reputation or good name from the arts

of detraction and slander, are rights to which every man is

entitled, by reason and natural justice ; since without these it is

impossible to have the perfect enjoyment of any other advantage

or right. But these three last articles, being of much less

importance than those which have gone before, and those which

are yet to come, it will suffice to have barely mentioned among
the rights of persons, referring the more minute discussion of

their several branches to the third volume of these commentaries,

which treats of the infringement of these rights, under the head

of personal wrongs.

II. Next to personal security, the law of England regards,

asserts, and preserves the personal liberty of individuals. This

personal liberty consists in the power of locomotion, of changing

situation, or removing one's person to whatsoever place one's own
inclination may direct; without imprisonment or restraint, unless

by due courses of law. Concerning which we may make the same
observations as upon the preceding article ; that it is a right

strictly natural ; that the laws of England have never abridged

it without sufficient cause ; and that in this kingdom it cannot

ever be abridged at the mere discretion of the magistrate, without

the explicit permission of the laws. Here again the language

of the Great Charter is, that no freeman shall be taken or im-

prisoned, but by the lawful judgment of his equals, or by the

law of the land. And many subsequent old statutes expressly

direct, that no man shall be taken or imprisoned by suggestion

or petition to the king or his council, imless it be by legal

indictment, or the progress of the common law. By the Petition
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of Eight, 3 Car. I. it is enacted, that no freeman shall be

imprisoned or detained without cause shown, to which he may
make answer according to law. By 16 Car. I. c. 10, if any

person be restrained of his liberty by order or decree of any illegal

court, or by command of the king's majesty in person, or by

warrant of the council board, or of any of the jirivy council, he

shall, upon demand of his counsel, have a writ of habeas corpus, to

bring his body before the court of king's bench or common pleas ;

who shall determine whether the cause of his commitment be just,

and thereupon do as to justice shall appertain. And by 31 Car.

II. c. 2, commonly called the Habeas Corpus Act, the methods of

obtaining this writ are so plainly pointed out and enforced, that,

so long as this statute remains unimpeached, no subject of

England can be long detained in prison, except in those cases in

which the law requires and justifies such detainer. And, lest

this act should be evaded by demanding unreasonable bail, or

sureties for the prisoner's appearance, it is declared by 1 W. &
M. st. 2, c. 2, that excessive bail ought not to be required.

Of great importance to the public is the preservation of this

personal liberty ; for if once it were left in the power of any, the

highest, magistrate to imprison arbitrarily whomsoever he or his

officers thought proper, there would soon be an end of all other

rights and immunities. Some have thought, that unjust attacks,

even upon life or property, at the arbitrary will of the magis-

trate, are less dangerous to the commonwealth than such as are

made upon the personal liberty of the subject. To bereave a

man of life, or by violence to confiscate his estate, without accusa-

tion or trial, would be so gross and notorious an act of despotism,

as must at once convey the alarm of tyranny throughout the whole

kingdom ; but confinement of the person, by secretly hurrying him
to gaol, where his sufferings are unknown or forgotten, is a less

public, a less striking, and therefore a more dangerous engine of

arbitrary government. And yet, sometimes, when the state is in

real danger, even this may be a necessary measure. But the happi-

ness of our constitution is, that it is not left to the executive

power to determine when the danger of the state is so great, as

to render this measure expedient : for it is the parliament only,

or legislative power, that, whenever it sees proper, can authorize

the Crown, by suspending the Habeas Corpus Act for a short and

limited time, to imprison suspected persons without giving any

reason for so doing ; as the senate of Rome was wont to have
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recourse to a dictator, a magistrate of absolute authority, when

they judged the republic in any imminent danger. The decree

of the senate which usually preceded the nomination of this

magistrate, **dent operain con»ules, ne quid resptihlica detrimenti

" capiat" was called the senatus consultum tdtinue neeessitatis. In

like manner this experiment ought only to be tried in cases of

extreme emergency ; and in these the nation parts with its

liberty for a while, in order to preserve it for ever.''

The confinement of the person, in any wise, is an imprisonment.

So that the keeping a man against his will in a private house,

arresting or forcibly detaining him in the street, is an imprison-

ment. And the law so much discourages unlawful confinement,

that if a man is under duress of imprisonment, which we before

explained to mean a compulsion by an illegal restraint of liberty,

until he seals a bond or the like ; he may allege this duress, and
avoid the extorted bond. But if a man be lawfully imprisoned,

and either to procure his discharge, or on any other fair account,

seals a bond or a deed, this is not by duress of imprisonment, and
ho is not at liberty to avoid it. To make imprisonment lawful,

it must either be by process from the courts of judicature, or by
warrant from some legal officer having authority to commit to

prison ; which warrant must be in writing, under the hand and
seal of the magistrate, and express the causes of the commitment,
in order to bo examined into, if necessary, upon a Juiheas corpus.

If there be no cause expresse<l, the gaoler is not bound to detain

the prisoner. For the law judges in this resj>ect, says Sir Edward
Coke, like Festus the Iloman governor ; that it is unreasonable to

scud a prisoner, and not to signify withal the crimes alleged

against him.

A natural and regular consequence of this personal liberty is,

*' ' The Crown is not authorized during iHjrson detained, if it has been illegal.

a suHiH-UDion of the UuImuu C-orpuB Act, When the UulnMUi Corpus Act has been
" to imprison 8us])ected persons without 8U8i>ende<l, acts of indemnity have ac-

giving any reason for so doing." The cordingly been jjossed subsequently, for

effect of a BU8i>en8iou of it is to prevent the protection of those who could not
" persons who are committe<l ujxju cer- defend themselves in an action for false

tain charges from being bailed, tried, or imprisonment, though it may have
discharged " during the time of the sub- seemed to be justified by the necessity

pension. The magistrate, or other per- of the moment. See Sir J. Coleridge's

son, who has granted the warraut of note, & 57 Goo. III. cc. 3, 55 ; 58 Goo.
commitment, remains liable for all the III. c. G.'

consequences of the imprisoumeut of the
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that every Englishman may claim a right to abide in his own
country so long as he pleases ; and not to be driven from it unless

by the sentence of the law. The sovereign indeed, by his royal

prerogative, may issue out his writ ne exeat regno, and prohibit

any of his subjects from going into foreign parts without licence.

This may be necessary for the public service and safeguard of the

commonwealth. But no power on earth, except the authority of

parliament, can send any subject of England out of the land

against his will ; no, not even a criminal. For exile, and trans-

portation, are punishments unknown to the common law ; and

whenever the latter is inflicted, it is either by the choice of the

criminal himself to escape a capital punishment, or else by the

express direction of some modern act of parliament.'' To this

purpose the Great Charter declares that no freeman shall be

banished unless by the judgment of his peers, or by the law of the

land. And by the Habeas Corpus Act, 31 Car. II. c. 2, that second

Magna Charta and stable bulwark of our liberties, it is enacted

that no subject of this realm, who is an inhabitant of England,

Wales, or Berwick, shall be sent prisoner into Scotland, Ireland,

Jersey, Guernsey, or places beyond the seas, where they cannot

have the full benefit and protection of the common law ; but that

all such imprisonment shall be illegal ; that the person who shall

dare to commit another contrary to this law, shall be disabled

from bearing any office, shall incur the penalty ot a, praemunire, and

be incapable of receiving the king's pardon : and the party

suffering shall also have his private action against the person

committing, and all his aiders, advisers, and abettors, and shall

recover treble costs ; besides his damages, which no jury shall

assess at less than five hundred pounds.

The law is in this respect so benignly and liberally construed

for the benefit of the subject, that, though within the realm the

sovereign may command the attendance and service of all his

liegemen, yet he cannot send any man out of the realm, even

upon the public service ; excepting sailors and soldiers, the

nature of whose employment necessarily implies an exception :

" Exile was first introduced as a II. c. 3, which gives a power to the

punishment in the reign of Queen judges at their discretion either to exe-

Elizabeth, when it was enacted that cute or transport to America for life the
" such rogues as were dangerous to the Moss-troopers of Cumberland and North-

inferior people should be banished the umberland.—See Christian, ref. to Barr.

realm." The first statute in which the Ant. Stat. 260, 2 Woodd. 498.

word " transportation " is used is 18 Car.



OF THE ABSOLUTE RIGHTS OP INDIVIDUALS. 109

he cannot even constitute a man lord deputy or lieutenant of

Ireland against his will, nor make him a foreign ambassador/

For this might in reality be no more than an honourable exile.

III. The third absolute right, inherent in every Englishman,

is that of property : which consists in the free use, enjoyment, and

disposal of all his acquisitions, without any control or diminution,

save only by the laws of the land. The origin of private property

is probably founded in nature, as will be more fully explained

in the second book of these commentaries : but certainly the

modifications under which we at present find it, the method of

conserving it in the present owner, and of translating it from

man to man, are entirely derived from society : and are some of

those civil advantages, in exchange for which every individual

has resigned a part of his natural liberty. The laws of England
are therefore, in point of honour and justice, extremely watchful

in ascertaining and protecting this right. Upon this principle

the Great Charter has declared that no freeman shall be disseised,

or divested, of his freehold or of his liberties, or free customs, but

by the judgment of his peers, or by the law of the land. And by
a variety of ancient statutes * it is enacted that no man's lands

or goods shall be seised into the king's hands, against the Great
Charter, and the law of the land ; and that no man shall be
disinherited, nor put out of his franchises or freehold, unless he
be duly brought to answer, and be forejudged by course of law

;

and if anything be done to the contrary, it shall be redressed, and
holden for none.

So great moreover is the regard of the law for private property,

that it will not authorize the least violation of it ; no, not even

for the general good of the whole community. If a new road, for

instance, were to be made through the grounds of a private person,

it might perhaps be extensively beneficial to the public ; but

the law permits no man, or set of men, to do this without consent

of the o^vner of the land. In vain may it be urged that the good
of the individual ought to yield to that of the community ; for it

would be dangerous to allow any private man, or even any public

tribunal, to be the judge of this common good, and to decide

whether it be expedient or no. Besides, the public good is in

nothing more essentially interested, than in the protection of every

individual's private rights, as modelled by the municipal law. In

' 2 Inst 47. « 5 Edw. III. c. 9 ; 25 Edw. III. st. 5, c. 4 ; 28 Edw. III. c. 3.
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this and similar cases the legislature alone can, and indeed fre-

quently does, interpose, and compel the individual to acquiesce.

But how does it interpose and compel? Not by absolutely

stripping the subject of his property in an arbitrary manner ; but

by giving him a full indemnification and equivalent for the injury

thereby sustained. The public is now considered as an individual,

treating with an individual for an exchange. All that the legis-

lature does, is to oblige the owner to alienate his possessions for

a reasonable price ; and even this is an exertion of power, which

the legislature indulges with caution, and which nothing but the

legislature can perform.^

Nor is this the only instance in which the law of the land has

postponed even public necessity to the sacred and inviolable rights

of private property. For no subject of England can be con-

strained to pay any taxes, even for the defence of the realm, or

the support of government, but such as are imposed by his own
consent, or that of his representatives in parliament. By the

* Confirmatio Gartarum ' it is provided, that the king shall not

take any aids or tasks but by the common assent of the realm.

And what that common assent is, is more fully explained by

34 Edw. I. St. 4, c. 1, which enacts, that no talliage or aid shall

be taken without, the assent of the archbishops, bishops, earls,

barons, knights, burgesses, and other freemen of the land :
' and

again, by 14 Edw. III. st. 2, c. 1, the prelates, earls, barons, and

commons, citizens, burgesses, and merchants shall not be charged

to make any aid, if it be not by the common assent of the great

men and commons in parliament. And as this fundamental law

had been shamefully evaded under many succeeding princes, by
compulsive loans, and benevolences extorted without a real and

voluntary consent, it was made an article in the Petition of Eight,

3 Car. I., that no man shall be compelled to yield any gift, loan,

or benevolence, tax, or such like charge, without common consent

by act of parliament. And, lastly, by the statute 1 W. & M.

St. 2, c. 2, it is declared, that levying money for or to the use of

the crown, by pretenceof prerogative, without grant of parliament,

or for longer time, or in other manner, than the same is or shall

be granted, is illegal.

^ See The Lands Clauses Consolida- ' See Blackstone's Intrndnction to the

tion Act, 8 Vic. c. 18; and as to new Cliarters, p. 67; and Hallara, Mid. Ag.

roads, or stojjping or diverting highways, vol. iii. ch. 8.

5 & 6 Will. IV. c. .'50.
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In the three preceding articles we have taken a short view of

the principal absolute rights which appertain to every English-

man. But in vain would these rights be declared, ascertained,

and protected by the dead letter of the laws, if the constitution

had provided no other method to secure their actual enjoyment.

It has therefore established certain other auxiliary subordinate

rights of the subject, which serve principally as outworks or

barriers, to protect and maintain inviolate the three great and
primary rights, of personal security, personal liberty, and private

property. These are,

(1. The constitution, powers, and privileges of parliament, of

which I shall treat at large in the ensuing chapter.

2. The limitation of the royal prerogative, by bounds so cer-

tain and notorious, that it is impossible the sovereign should

either mistake or legally exceed them without the consent of

the people. Of this also I shall treat in its proper place. The
former of these keeps the legislative power in due health and
vigour, so as to make it improbable that laws should be enacted

destructive of general liberty : the latter is a guard U]X)n the

executive power, by restraining it from acting either beyond or

in contradiction to the laws that are framed and established by
the other.

(3, A third subordinate right of every Englishman is that of

applying to the courts of justice for redress of injuries. Since

the law is in England the supreme arbiter of every man's life

liberty, and property, courts of justice must at all times be open

to the subject, and the law be duly administered therein. The
emphatic words of Magna Charia, spoken in the person of the

king, who in judgment of law, says Sir Edward Coke,^ is ever

present and repeating them in all his courts, are these ; nvJli

vendemus, nulU negahimus, aut diferemus rectum veljustitiam : " and,
" therefore every subject," continues the same learned author, " for

" injury done to him, in honis, in terris vel persona, by any other
" subject, be he ecclesiastical or temporal, without any exception,

" may take his remedy by the course of the law, and have justice

"and right for the injury done to him, freely without sale, fully

" without any denial, and speedily without delay." It were end-

less to enimierate all the affirmative acts of parliament wherein

justice is directed to be done according to the law of the land

:

and what that law is, every subject knows, or may know if he

J 2 Inst. 55.
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pleases ; for it depends not upon the arbitrary will of any judge,

but is permanent, fixed, and unchangeable, unless by authority

of parliament. I shall, however, just mention a few negative

statutes, whereby abuses, perversions, or delays ofjustice, especially

by the prerogative, are restrained. It is ordained by Magna
Charta, that no freeman shall be outlawed, that is put out of the

protection and benefit of the laws, but according to the law of

the land. By 2 Edw. III. c. 8, and 11 Eich. II. c. 10, it is

enacted, that no commands or letters shall be sent under the

great seal, or the little seal, the signet, or privy seal, in dis-

turbance of the law ; or to disturb or delay common right : and,

though such commandments should come, the judges shall not

cease to do right ; which is also made a part of their oath by
statute 18 Edw. III. st. 4. And by 1 W. & M. st. 2, c. 2, it is

declared, that the power of suspending, or dispensing with laws,

or the execution of laws, by regal authority, a power which the

princes of the house of Stuart pretended they possessed, without

consent of parliament, is illegal.''

Not only the substantial part, or judicial decisions, of the law,

but also the formal part or method of proceeding, cannot be

altered but by parliament : for if once those outworks were

demolished, there would be an inlet to all manner of innovation

in the body of the law itself. The sovereign, it is true, may erect

new courts of justice : but then they must proceed according to

the old-established forms of the common law. For which reason

it is declared in the statute 16 Car. I. c. 10, upon the dissolution

of the court of star-chamber, that neither his majesty, nor his

privy council, have any jurisdiction, power, or authority, by

English bill, petition, articles, libel, which were the course of

proceeding in the star-chamber, or by any other arbitrary way

whatsoever, to examine, or draw into question, determine, or

dispose of the lands or goods of any subjects of this kingdom

;

but that the same ought to be tried and determined in the ordi-

nary courts of justice, and by course of law.

4. If there should happen any uncommon injury, or infringe-

ment of the rights before mentioned, which the ordinary course

* ' Shortly before the Kevolution, ten and that no act of parliament could take

of the twelve judges held " that the laws away that power." Hale's case, 11 Bt.

were the king's laws ; that the king had Tr. 1165-1280 ; 2 Shower's Reports, 475.

a power to dispense with any of the laws See further Hallam's Const. Hist., vol.

of government as he saw necessity for it

;

iii. ch. 14.'

that he was sole judge of that necessity;
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of law is too defective to reach, there still remains a fourth

subordinate right, appertaining to every individual, namely, the

right of petitioning the sovereign, or either house of parliament,

for the redress of grievances. In Eussia we are told ' that the

Czar Peter established a law, that no subject might petition the

throne, till he had first petitioned two different ministers of state.

In case he obtained justice from neither, he might then present

a third petition to the prince ; but upon pain of death if found

to be in the wrong. The consequence of which was, that no one

dared to offer such third petition : and grievances seldom falling

under the notice of the sovereign, he had little opportunity to

redress them. The restrictions, for some there are, which are

laid upon petitioning in England, are of a nature extremely

different ; and while they promote the spirit of peace, they are

no check upon that of liberty. Care only must be taken, lest,

under the pretence of petitioning, the subject be guilty of any

riot -or tumult ;
™ for under these regulations it is declared by the

statute 1 W. & M. St. 2, c. 2, that the subject has a right to

petition ; and that all commitments and prosecutions for such

petitioning are illegal."

5. The fifth and last auxiliary right of the subject, that I shall

at present mention, is that of having arms for their defence,

' Montcaq. xii. 26.
'

Highta ; but Mr. Dunning, in the House
" To prevent tho repetition of such a of Commons, contended for a contrary

riot as happened in the opening of the view, saying that, " To argue that the

memorable parliament in 1640, it is pro- act of Charles was now in force, would

vided by the statute 13 Car. II. st. 1, c. be as absurd as to pretend that the prc-

5, that no petition to the king, or either rogative of the Crown still remained in

house of parliament, for any alteration its full extent notwithstanding the de-

in church or state, shall be signed by claration in the Bill of Bights," and the

above twenty persons, unless the matter acknowledged practice has been con-

thereof be approved by three justices of sistent with this opinion. [Chitty.]
'

the peace, or the major part of the grand ' Every right is capable of lx;ing, and

jury, in the country ; and in London by this one may, in the opinion of some

the lord mayor, aldermen, and common statesmen, have been abuscnl : hence the

council : nor shall any petition be pre- act for suppressing societies established

sented by more than ten persons at a for seditious or treasonable purposes, 33

time. 'The punishment for an offence (ieo. III. c. 79. Meetings, it may bo

against the act, is a fine, not exceeding added, of more than fifty persons for the

lOOi., and imprisonment for three months. purpose of petitioning the parliament,

At the trial of Lord George Gordon, held within one mile of Westminster

Doug. 571, tlic whole court, including Hall, are still illegal, 57 Goo. III. c. 19,

Lord Mansfield, declared that this sta- s. 2:% but this law has been in practice

tute was not affected by the Bill of entirely disregarded of late years.'

VOL. I. 1
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suitable to their condition and degree, and such as are allowed

by law ; which is also declared by the same statute 1 W. & M. st.

2, c. 2, and is indeed a public allowance under due restrictions,

of the natural right of resistance and self-preservation, when the

sanctions of society and laws are found insufficient to restrain

the violence of oppression.''

In these several articles consist the rights, or, as they are fre-

quently termed, the liberties of Englishmen : liberties, more

generally talked of than thoroughly understood ; and yet highly

necessary to be perfectly known and considered by every man of

rank or property, lest his ignorance of the points whereon they

are founded, should hurry him into faction and licentiousness on

the one hand, or a pusillanimous indiiference and criminal sub-

mission on the other. And we have seen that these rights

consist, primarily, in the free enjoyment of personal security,

of personal liberty, and of private property. So long as these

remain inviolate, the subject is perfectly free ; for every species

of compulsive tyranny and oppression must act in opposition to

one or other of these rights, having no other object upon which

it can possibly be employed. To preserve these from violation,

it is necessary that the constitution of parliament be supported

in its full vigour ; and limits, certainly known, be set to the

royal prerogative. And lastly, to vindicate these rights, when
actually violated or attacked, the subjects of England are en-

titled, in the first place, to the regular administration and free

course of justice in the courts of law ; next, to the right of peti-

tioning the sovereign and parliament for redress of grievances
;

and, lastly, to the right of having and using arms for self-preser-

vation and defence. And all these rights and liberties it is our

birthright to enjoy entire ; unless where the laws of our country

have laid them under necessary restraints—restraints in them-

selves so gentle and moderate, as will appear upon farther

inquiry, that no man of sense or probity would wish to see

them slackened. For all of us have it in our choice to do

everything that a good man would desire to do ; and are re-

* ' The stat. 60 Geo. III. c. 1, passed dangerous purposes, may be considered

to prevent the training of persons to the as an act to prevent the abuse of the

use of arms, and authorizing two justices right, not to restrict or destroy the right

to seize arms which they believe to be itself.'

in the possession of any persons for
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strained from nothing, but what would be pernicious either to

ourselves or our fellow-citizens. So that this review of our

situation may fully justify the observation of a learned French

author, who indeed generally both thought and wrote in the

spirit of genuine freedom ; ^ and who has not scrupled to profess,

even in the very bosom of his native country, that the English is

the only nation in the world where political or civil liberty is the

direct end of its constitution. Eecommending therefore to the

students in our laws a farther and more accurate search into this

extensive and important title, I shall close my remarks upon it

with the expiring wish of the famous Father Paul to his country,

" ESTO PEEPETUA !

"

<• Monteeq. Sp. L. xi. 5.

I 2
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CHAPTER II.

OF THE PARLIAMENT.

We are next to treat of the rights and duties of persons, as they

are members of society, and stand in various relations to each

other. These relations are either public or private : and we will

first consider those that are public.

The most universal public relation, by which men are con-

nected together, is that of government, namely, as governors and

governed, or, in other words, as magistrates and people. Of
magistrates some also are supreme, in whom the sovereign power

of the state resides ; others are subordinate, deriving all their

authority from the supreme magistrate, accountable to him for

their conduct, and acting in an inferior secondary sphere.

In all tyrannical governments the supreme magistracy, or the

right both of mahing and of enforcing the laws, is vested in one

and the same man, or one and the same body of men ; and

wherever these two powers are united together, there can be no

public liberty. The magistrate may enact tyrannical laws, and

execute them in a tyrannical manner, since he is possessed, in

quality of dispenser of justice, with all the power which he as

legislator thinks proper to give himself. But, where the legis-

lative and executive authority are in distinct hands, the former

will take care not to intrust the latter with so large a power as

may tend to the subversion of its own independence, and there-

with of the liberty of the subject. With us therefore in England

this supreme power is divided into two branches : the one legis-

lative, to wit, the Parliament, consisting of king, lords, and

commons ; the other executive, consisting of the king alone.

It will be the business of this chapter to consider the British

Parliament; in which the legislative power, and, of course, the

supreme and absolute authority of the state, is vested by our

constitution.

The origin or first institution of parliament is of one those



THE PARLIAMENT. 117

matters which lie so far hidden in the dark ages of antiquity, that

the tracing of it out is a thing equally difficult and uncertain.

The word Parliament itself, parlement or colloquium, as some of

our historians translate it, is comparatively of modern date;

derived from the French, and signifying an assembly that met

and conferred together. It was first applied to general assemblies

of the states under Louis VII. in France about the middle of the

twelfth century.* But it is certain that, long before the intro-

duction of the Norman language into England, all matters of im-

portance were debated and settled in the great councils of the

realm : a practice which seems to have been universal among the

northern nations, particularly the Germans ;
^ and carried by

them into all the countries of Europe, which they overran at the

dissolution of the Roman Empire. Relics of which constitution,

under various modifications and changes, are still to be met with

in the diets of Germany and Sweden, and * were to be traced, up
to the Revolution of 1789, in ' the assembly of the Estates in

France.

With us in England this general council has been held

immemorially, under the several names of micel-synoth or great

council, micel-gemote or great meeting, and more frequently

witena-gemote or the meeting of wise men.*^ It was also styled in

Latin, commune concilium regni, magnum concilium regis, curia

magna, conventus magnatum vel procerum, assisa generalis, and
sometimes communiias regni Angliw.'^ Wo have instances of its

meeting to order the affairs of the kingdom, to make new laws,

and to amend the old, or, as Fleta * expresses it, " novis injuriis

emersis nova constituere remedia," so early as the reign of Ina king

of the West Saxons, Ofia king of the Mercians, and Ethelbert

king of Kent, in the several realms of the heptarchy. And, after

their union, the Mirror ' informs us, that king Alfred ordained for

a perpetual usage that these councils should meet twice in tho

year, or oftener, if need be, to treat of the government of God's

people ; how they should keep themselves from sin, should live

in quiet, and should receive right. Our succeeding Saxon and

The first mention of it in our statute 182 ; and Palprave's Rise and Propress

law is in the preamble to the statute of of the English Commonwealth, vol. ii.

West. 1, 3 Edw. I. a.d. 1275. pp. 225, 385.
»" Tac. de Mor. Germ. c. 11. * GlanvU. 1. 13, c. 32; I. 9, c 10;
• See Turner's Aug. Sax. b. 8, cc. 4 & Pref. 9 Rep. ; 2 Inst. 526.

5 ; Hallam's Mid. Ag. vol. ii. ch. vlii.

;

• L. 2, c. 2.

Kemble's Saxons in England, vol. ii. p. ' C. 1, s. 3.
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Danish monarchs held frequent councils of this sort, as appears

from their respective codes of laws ; the titles whereof usually

speak them to be enacted, either by the king with the advice of

his witena-gemote or wise men, as " lisec sunt instituta, quse Edgarus
" rex consilio sapientum suorum instituit ;" or to be enacted by
those sages with the advice of the king, " hsee sunt judicia, quse

" sapientes consilio regis Ethelstani instituerunt ;" or lastly, to be

enacted by them both together, as " hsec sunt institutiones, quas rex

" Edmundus et episcopi sui cum sapientihus suis instituerunt"

There is also no doubt but these great councils were occasion-

ally held under the first princes of the Norman line. Glanvil, who
wrote in the reign of Henry the Second, speaking of the particular

amount of an amercement in the sheriif's court, says, it had never

been yet ascertained by the general assize, or assembly, but was

left to the custom of particular counties.^ Here the general

assize is spoken of as a meeting well known, and its statutes or

decisions are put in a manifest contradistinction to custom, or the

common law. And in Edward the Third's time an act of parlia-

ment, made in the reign of William the Conqueror, was pleaded

in the case of the abbey of St. Edmund's-bury, and judicially

allowed by the court.*^

Hence it indisputably appears, that parliaments, or general

councils, are co-eval with the kingdom itself. How those parlia-

ments were constituted and composed is another question, which

has been matter of great dispute among our learned antiquaries
;

and particularly, whether the commons were summoned at all

;

or if summoned, at what period they began to form a distinct

assembly.' But it is not my intention here to enter into con-

troversies of this sort. I hold it sufficient that it is generally

agreed, that in the main the constitution of parliament, as it now
stands, was marked out so long ago as the seventeenth year of

King John, a.d. 1215, in the great charter granted by that prince

;

wherein he promises to summon all archbishops, bishops, abbots,

earls, and greater barons, personally ; and all other tenants in

chief under the Crown, by the sheriff and bailiffs, to meet at' a

certain place, with forty days' notice, to assess aids and scutages

when necessary. And this constitution has subsisted in fact at

least from the year 1266, 49 Hen. III., there being still extant

writs of that date, to summon knights, citizens, and burgesses to

e L. 9,c. 10. " Year-book, 21 Edw. III. 60. ' Hallam, Mid. Ag. vol. iii. ch. 13.
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parliament. I proceed therefore to inquire wherein consists this

constitution of parliament, as it now stands, and has stood for the

space of at least five hundred years. And in the prosecution of

this inquiry, I shall consider, firstly, the manner and time of its

assembling ; secondly, its constituent parts ; thirdly, the laws and
customs relating to parliament, considered as one aggregate

body
;
fourthly and fifthly, the laws and customs relating to each

house separately and distinctly taken; sixthly, the method of

proceeding, and of making statutes, in both houses ; and lastly,

the manner of the parliament's adjournment, prorogation, and
dissolution.

I. As to the manner and time of assembling. The parliament

is regularly to be summoned by the Sovereign's writ or letter,

issued out of Chancery by advice of the privy council, at least

* thirty-five ' days before it begins to sit.-" It is a branch of the

royal prerogative, that no parliament can be convened by its own
authority, or by the authority of any, except the sovereign alone.

And this prerogative is founded upon very good reason. For,

supposing it had a right to meet spontaneously, without being

called together, it is impossible to conceive that all the members,

and each of the houses, would agree unanimously upon the proper

time and place of meeting, and if half of the members met, and
half absented themselves, who shall determine which is really the

legislative body, the part assembled, or that which stays away ?

It is therefore necessary that the parliament should be called

together at a determinate time and place : and highly becoming

its dignity and independence, that it should be called together

by none but one of its own constituent parts ; and of the three

constituent parts, this office can only appertain to the sovereign
;

as this is a single person, whose will may be imiform and steady
;

the first person in the nation, being superior to both houses in

dignity ; and the only branch of the legislature that has a sepa-

rate existence, and is capable of performing any act at a time

when no parliament is in being. Nor is it an exception to this

rule that, by some modem statutes, on the demise of the sovereign,

if there be then no parliament in being, the last parliament re-

vives, and is to sit again for six months, unless dissolved by the

successor : for this revived parliament must have been originally

summoned by the Crown.

J 15 & 16 Viet. c. 23.
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It is true, that by a statute, 16 Car. I. c. 1, it was enacted,

that, if the king neglected to call a parliament for three years,

the peers might assemble and issue out writs for choosing one

;

and, in case of neglect of the peers, the constituents might meet
and elect one themselves. But this, if ever put in practice,

would have been liable to all the inconveniences I have just

now stated ; and the act itself was esteemed so highly detrimental

and injurious to the royal prerogative, that it was repealed by
statute 16 Car. II. c. 1. From thence therefore no precedent

can be drawn.

It is also true that the Convention-Parliament, which restored

King Charles the Second, met above a month before his return
;

the lords by their own authority, and the commons in pursuance

of writs issued in the name of the keepers of the liberty of Eng-
land by authority of parliament : and that the said parliament

sat till the twenty-ninth of December, full seven months after

the Restoration ; and enacted many laws, several of which are

still in force. But this was from the necessity of the thing,

which supersedes all law ; for if they had not so met, it was

morally impossible that the kingdom should have been settled in

peace. And the first thing done after the king's return was to

pass an Act declaring this to be a good parliament, notwith-

standing the defect of the king's writs.'' So that, as the royal

prerogative was chiefly wounded by their so meeting, and as the

king himself, who alone had a right to object, consented to waive

the objection, this cannot be drawn into an example in prejudice

of the rights of the Crown. Besides, we should also remember,

that it was at that time a great doubt among the lawyers,'

whether even this healing Act made it a good parliament, and

held by very many in the negative ; though it seems to have

been too nice a scruple. And yet, out of abundant caution, it

was thought necessary to confirm its acts in the next parliament,

by statute 13 Car. II. c. 7, and c. 14.

It is likewise true, that at the time of the Revolution, a.d. 1688,

the lords and commons, by their own authority, and upon the

summons of the Prince of Orange, afterwards King William, met
in a convention, and therein disposed of the crown and kingdom.

But it must be remembered, that this assembling was upon a

like principle of necessity as at the Restoration ; that is, upon

a full conviction that King James the Second had abdicated the

" Stat. 12 Oar. II. c. 1. '1 Sid, 1.
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government, and that the throne was thereby vacant; which

supposition of the individual members was confirmed by their

concurrent resolution, when they actually came together. And,

in such a case as the palpable vacancy of a throne, it follows, ex

necessitate rei, that the form of the royal \>Tits must be laid aside,

otherwise no parliament can ever meet again. For, let us put

another possible case, and suppose, for the sake of argument, that

the whole royal line should at any time fail and become extinct,

which would indisputably vacate the throne : in this situation it

seems reasonable to presume, that the body of the nation con-

sisting of lords and commons, would have a right to meet and
settle the government, otherwise there must be no government at

all. And upon this and no other principle did the convention in

1688 assemble. The vacancy of the throne was precedent to

their meeting without any royal summons, not a consequence of

it. They did not assemble without writ, and then make the

throne vacant ; but, the throne being previously vacant by the

king's abdication, they assembled without writ, as they must do

if they assembled at all. Had the throne been full, tlieir meeting

would not have been regular ; but as it was really empty, such

meeting became absolutely necessary. And accordingly it is

declared by statute 1 W. & M. st. 1, c. 1, that this convention

was really the two houses of parliament, notwithstanding the

want of writs or other defects of form. So that, notwithstanding

these two capital exceptions, which were justifiable only on a

principle of necessity, and each of which, by the way, in-

duced a revolution in the government, the rule laid down is

in general certain, that the sovereign, only, can convoke a

parliament.

And this by the ancient statutes of the realm he * was '™ bound

to do every year, or oftener, if need be. Not that he is, or ever

was, obliged by these statutes to call a new parliament every

year ; but only to permit a parliament to sit annually for the

redress of grievances, and dispatch of business, if need 6e ; ° * a

" See 4 Edw. III. c. 14 ; 36 Edw. III. voking them BomctimeB for a very con-

c. 10 ; repealed by Stat. Law Rep. Act, siderable period, under pretence that

1863. there was no need of them. But to

" These last words * if need be' are so remedy this, by the statute 16 Car. II. e.

loose aud vague, 'however,' that such of 1, it '.waa' enacted, that the sitting and
our monarchs as were iucliued to govern holding of parliaments should not be
without parliaments, neglccte<l the con- intermitted above three years at the most.
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necessity which now cannot but arise annually, since the supplies

are voted only for one year at a time, and the Mutiny acts are

passed for one year only.' °

II. The constituent parts of a parliament are the next objects

of our inquiry. And these are, the sovereign sitting there in

his royal political capacity, and the three estates of the realm

;

the lords spiritual, the lords temporal, who sit, together with

their sovereign, in one house, and the commons, who sit by them-

selves in another. And the sovereign and these three estates

together, form the great corporation or body politic of the

kingdom,P of which the Crown is said to be caput, principium et

finis. For upon their coming together, the sovereign meets them,

either in person or by representatives : without which there can

be no beginning of a parliament ;*^ and the Crown also has alone

the power of dissolving them.

It is highly necessary for preserving the balance of the con-

stitution, that the executive power should be a branch, though,

not the whole, of the legislative. The total union of them, we
have seen, would be productive of tyranny ; the total disjunction

of them for the present, would in the end produce the same effects

by causing that union against which it seems to provide. The
legislative would soon become tyrannical, by making continual

encroachments, and gradually assuming to itself the rights of the

executive power. Thus the Long Parliament of Charles the First,

while it acted in a constitutional manner with the royal concurrence,

redressed many heavy grievances, and established many salutary

laws. But when the two houses assumed the power of legislation,

in exclusion of the royal authority, they soon after assumed like-

wise the reins of administration ; and in ' the fulness ' of these

united powers, overturned both church and state, and established

a worse oppression than any they pretended to remedy. To
hinder, therefore, any such encroachments, the sovereign is a

And by the statute 1 Wm. & M. st. 2, c. statute of Charles the Second had done

2, it was declared to be one of the rights before, that a new parliament ' should'

of the people, that for redress of all griev- be called within three years after the

ances, and for the amending, strength- determination of the former. See farther,

ening, and preserving the laws, parlia- Hallam, Const. Hist. vol. iii. ch. 16.

ments ought to be held frequently. And ° Hallam, Const. Hist. vol. iii. ch. 15.

this indefinite frequency ' was ' again p 4 Inst. 1,2; stat. 1 Eliz. c. 3 ; Hale,

reduced to a certainty by the statute of Pari. 1.

6 W. & M. c. 2, which enacted, as the " 4 Inst. 6.



THE PARLIAMENT. 123

necessary part of the parliament : and, as this is the reason of his

being so, very properly, therefore, the share of the legislation,

which the constitution has placed in the Crown, consists in the

power of rejecting rather than resolving ; this being sufficient to

answer the end proposed. For we may apply to the royal

negative in this instance, what Cicero ' observes of the negative

of the Koman tribunes, that the Crown has not any power of

doing wrong, but merely of preventing wrong from being done.

The Crov^n cannot begin of itself any alterations in the present

established law ; but it may approve or disapprove of the

alterations suggested and consented to by the two houses. The

legislative, therefore, cannot abridge the executive power of any

rights which it now has by law, without its own consent ; since

the law must perpetually stand as it now does, unless all the powers

will agree to alter it. And herein, indeed, consists the true

excellence of the English government, that all the parts of it

form a mutual check upon each other. In the legislature, the

people are a check upon the nobility, and the nobility a check

upon the people, by the mutual privilege of rejecting what the

other has resolved : while the sovereign is a check upon both,

which preserves the executive power from encroachments. And
this very executive power is again checked and kept within due

bounds by the two houses, through the privilege they have of

inquiring into, impeaching, and punishing the conduct, not, in-

deed, of the sovereign," which would destroy his constitutional

independence ; but, what is more beneficial to the public, of Ms
evil and pernicious counsellors. Thus every branch of our civil

policy supports and is supported, regulates and is regulated, by
the rest : for the two houses naturally drawing in two directions

of opposite interest, and the prerogative in another still different

from them both, they mutually keep each other from exceeding

their proper limits ; while the whole is prevented from separation,

and artificially connected together by the mixed nature of the

Crown, which is a part of the legislative, and the sole executive

magistrate. Like three distinct powers in mechanics they jointly

impel the machine of government in a direction different from

what either, acting by itself, would have done ; but at the same

time in a direction partaking of each, and formed out of all ; a

direction which constitutes the true line of liberty and happiness

of the community.

' De Leg. 3, 9. "See Stat 12 Car II. c. 30, repealed by 22 Vict. c. 2.
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Let us now consider these constituent parts of the sovereign

power, or parliament, each in a separate view. The queen's

majesty will be the subject of the next, and many subsequent

chapters, to which we must at present refer.

The next in order are the spiritual lords. These ' now ' consist

of the Archbishops of Canterbury and York, the Bishops of

London, Durham and Winchester, and twenty-one other bishops

of dioceses in England, according to their priority in consecra-

tion.* All these are supposed to hold certain ancient baronies

"

under the Crown : for William the Conqueror thought proper to

change the spiritual tenure of frank-almoign, or free alms, under

which the bishops held their lands during the Saxon government,

into the feudal or Norman tenure by barony ; which subjected

their estates to all civil charges and assessments, from which they

were before exempt 'J and, in right of succession to those baronies,

which were inalienable from their respective dignities, the bishops

and abbots were allowed their seats in the House of Lords.^ But

though these lords spiritual are in the eye of the law a distinct

estate from the lords temporal, and are so distinguished in most

of our acts of parliament, yet in practice they are usually blended

together under the one name of the lords ; they intermix in their

votes ; and the majority of such intermixture joins both estates.^

' 10 & 11 Vict. c. 108 ; 38 & 39 Vict. lates, some writers have argued, White-

c. 34. ' And, previously to the disestab- locke on Pari. c. 72 ; Warburt. Alliance,

lishment of the Church of Ireland, of the b. 2, c. 3, very cogently, that the lords

four lords spiritual from Ireland, who sat spiritual and temporal are now in reality

in Parliament by rotation.' only one estate. Dyer, 60; which is un-

" ' At the dissolution of the monasteries questionably true in every eflfoctual sense,

by Henry VIII. the spiritual lords in- though the ancient distinction between

eluded twenty-six mitred abbots and two them still nominally continues : for if a

priors, Seld. Tit. Hon. 2, 5, 27 ; a very bill should pass their house there is no

considerable body, and in those times doubt of its validity, though every lord

equal in number to the temporal nobility, spiritual should vote against it. Selden

Ck). Litt. 97. They composed more gives an instance, Baronage, p. 1 , c. 6, in

than a third part of the House of Lords

;

the Act of Uniformity, 1 Eliz. c. 2, which

and although their number varied con- was passed with the dissent of all the

siderably in diiferent Parliaments, they bishops, Gibs. Codex, 286 ; and therefoie

always, joined to the twenty-one bishops, the style of lords spiritual is omitted

preponderated over the temporal peers.' throughout the whole : and Sir Edward

Hallam, Const. Hist. v. i. ch. 2. Coke gives many instances, 2 Inst. 585,

^ Gilb. Hist. Exch. 55 ; Spelm. W. I. 6, 7. It was holden by the judges, 7

291. Hen. VIII., that the king may hold a

" Glanv. 7, 1 ; Co. Litt. 97 ; Seld. Tit. Parliament without any spiritual lord's,

Hon. 2, 5, 19. 1 Keilw. 184. This was also exemplified.

'' From this want of a separate as- in fact, in the two first Parliaments of

eembly and separate negative of the pre- Charles II., wherein no bishops were
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The lords temjporal consist of all the peers of the realm/ by

whatever title of nobility distinguished ; dukes, marquises, earls,

viscounts, or barons; of which dignities we shall speak more

hereafter. Some of these sit by descent, as do all ancient peers

;

some by creation as do all new-made ones ; others, since the union

with Scotland, by election, which is the case with the sixteen

peers, who represent the body of the Scots nobility * for the par-

liament for which they are elected ; and, since the union with

Ireland, with the twenty-eight representative peers, who are

elected for life to represent the Irish nobility. The number of

lords temporal ' is thus indefinite, for it may. be increased at will

by the power of the Crown, * by the creation of peers of the United

Kingdom.' Once in the reign of Queen Anne, there was an

instance of creating no less than twelve together ; in contempla-

tion of which, in the reign of King George the First, a bill

passed the House of Lords, and was countenanced by the then

ministry, for limiting the number of the peerage. This was

thought by some to promise a great acquisition to the constitu-

tion, by restraining the prerogative from gaining the ascendant

in that august assembly, by pouring in at pleasure an unlimited

number of new-created lords. But the bill was ill relished, and

miscarried in the House of Commons, whoso leading members
were then desirous to keep the avenues to the other house as open
and easy as possible ;

* a foresight which was justified a century

later ; for the Reform Act of 1832 was only carried in the precon-

certed absence of the peers opposed to it, in consequence of an
intimation that the king was prepared to create, if necessary, a

sufficient number of peers to outvote them.*

"

The distinction of rank and honour is necessary in every well-

governed state : in order to reward such as are eminent for their

services to the public, in a manner the most desirable to indi-

viduals, and yet without burden to the community; exciting

summoned till after the repeal of the Parliament. 4 Inst. 25.

statute 16 Car. I. c, 27, by statute 1.3 ' The bishops are not peers, but merely

Car. n. St. 1, c. 2. On the other hand, lords of Parliament. Staunford, P. C.

it would probably be equally good if the 153; 2 Salk. 135.

lords temporal present were inferior to ' The arguments for and against a
the bishops in niunber, and every one limitation of the number of the peerage,

of those temporal lords gave his vote to or, practically, a restriction of the power
reject the bill ; though Sir Edward Coke of the crown to create peers, are fully

seems to doubt whether this would not stated by Mr. Hallam, Const. Hist. vol.

be an Ordinance, rather than an Act of ii. ch. 16.'
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thereby an ambitious yet laudable ardour, and generous emula-

tion in others. And emulation, or virtuous ambition, is a spring

of action, which, however dangerous or invidious in a mere re-

public or under a despotic sway, will certainly be attended with

good eifects under a free monarchy ; where, without destroying

its existence, its excesses may be continually restrained by that

superior power from which all honour is derived. Such a spirit,

when nationally diffused, gives life and vigour to the community
;

it sets all the wheels of government in motion, which, under a

wise regulator, may be directed to any beneficial purpose ; and

thereby every individual may be made subservient to the public

good, while he principally means to promote his own particular

views. A body of nobility is also more peculiarly necessary in

our mixed and compounded constitution, in order to support the

rights of both the crown and the people, by forming a barrier to

withstand the encroachments of both. It creates and preserves

that gradual scale of dignity which proceeds from the peasant to

the prince ; rising like a pyramid from a broad foundation, and

diminishing to a point as it rises. It is this ascending and con-

tracting proportion that adds stability to any government ; for

when the departure is sudden from one extreme to another, we

may pronounce that state to be precarious. The nobility, there-

fore, are the pillars, which are reared from among the people more

immediately to support the throne ; and, if that falls, they must

also be buried under its ruins. Accordingly, when in the last

century the Commons had determined to extirpate monarchy,

they also voted the House of Lords to be useless and dangerous.

Since, then, titles of nobility are expedient in the state, it is also

expedient that their owners should form an independent and

separate branch of the legislature. 'And their independence

alike of the crown and of the people is accordingly secured by

their hereditary character ; for it is essential, in order to be a

peer of parliament, that the peerage should be hereditary.* And
they form also a separate branch of the legislature, for if the

lords' were confounded with the mass of the people, and like

them had only a vote in electing representatives, their privileges

would soon be borne down and overwhelmed by the popular

torrent, which would effectually level all distinctions. It is

therefore highly necessary that the body of nobles should have a

• Wensleydale Peerage, Sess. 1855-56.
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distinct assembly, distinct deliberations, and distinct powers from

the Commons.**

The Commons consist of all such men '^ in the kingdom, as

have not seats in the House of Lords ; every one of whom has a

voice in parliament, either personally or by his representatives.

In a free state, every man who is supposed a free agent, ought to

be in some measure his own governor ; and, therefore, a branch,

at least, of the legislative power should reside in the whole body

of the people. And this power, when the territories of the state

are small, and its citizens easily known, should be exercised by

the people in their aggregate or collective capacity, as was wisely

ordained in the petty republics of Greece, and the first rudiments

of the Koman state. But this will be highly inconvenient when
the public territory is extended to any considerable degree, and

the number of citizens is increased. Thus when, after the social

war, all the burghers of Italy were admitted free citizens of Rome,
and each had a vote in the public assemblies, it became impossible

to distinguish the spurious from the real voter, and from that

time all elections and popular deliberations grew tumultuous and
disorderly, which paved the way for Marius and Sylla, Pompey
and Caesar, to trample on the liberties of their country, and at

last to dissolve the commonwealth. In so large a state as ours,

it is, therefore, very wisely contrived, that the people should do

that by their representatives, which it is impracticable to perform

iu person; representatives chosen by a number of minute and
separate districts, where all the voters are, or easily may be, dis-

tinguished. The counties are therefore represented by 'those^
members, who are technically described as' knights *of the

shires, being ' elected by the proprietors * and occupiers ' of lands

;

the cities and boroughs are represented by 'those technically

designated as ' citizens and burgesses, ' being ' chosen by the

mercantile part, or supposed trading interest of the nation ;
' and

the universities by representatives chosen by the graduates.

But' every member, 'however' chosen, when elected and re-

turned, serves for the whole realm. For the end of his coming
thither is not particular, but general : not merely to advantage
his constituents, but the common wealth ; to advise his sovereign,

See " Reports of the Committee ap- and the E<linburgh Review, v. xxxv.

ited by the Lords to report on the ' Sir \V

Dignity of a Peer of the Realm," 1826, property."

pointed by the Lords to report on the ' Sir W. Blackstone says, "men of~\
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as appears from the writ of summons, " de eommuni consilio super

negotiis quibusdam arduis et urgentihus, regem, statum, et defensionem

regni Anglise et ecelesise Anglicanse concernentibus." And, therefore,

he is not bound to consult with, or take the advice of, his con-

stituents upon any particular point, unless he himself thinks it

proper or prudent so to do.

These are the constituent parts of a parliament ; the queen, the

lords spiritual and temporal, and the commons. Parts, of which

each is so necessary, that the consent of all three is required to

make any new law that shall bind the subject. Whatever is

enacted for law by one, or by two only, of the three is no statute

;

and to it no regard is due, unless in matters relating to their

own privileges. For though, in times of anarchy, the commons
once passed a vote,^ " that whatever is enacted or declared for law
" by the Commons in Parliament assembled hath the force of law

;

" and as the people of this nation are concluded thereby, although
" the consent and concurrence of the king or House of Peers be
" not had thereto :" yet when the constitution was restored in all

its forms, it was particularly enacted by statute 13 Car. II. c. 1,

that if any person shall maliciously or advisedly affirm, that

both or either of the houses of parliament have any legislative

authority without the king, such person shall incur all the penal-

ties of a praemunire.

III. We are next to examine the laws and customs relating to

parliament, thus united together and considered as one aggregate

body.

The power and jurisdiction of parliament, says Sir Edward

Coke,'' is so transcendent and absolute, that it cannot be confined

either for causes or persons within any bounds. And of this high

court, he adds, it may be truly said " si antiquitatem species, est

" vetustissima ; si dignitatem, est honoratissima ; si jurisdictione, est

" capacissima." It has sovereign and uncontrollable authority in

the making, confirming, enlarging, restraining, abrogating, re-

pealing, reviving, and expounding of laws, concerning matters

of all possible denominations, ecclesiastical or temporal, civil,

military, maritime, or criminal : this being the place where that

absolute despotic power, which must in all governments reside

somewhere, is intrusted by the constitution of these kingdoms.

All mischiefs and grievances, operations, and remedies, that

* 4 Jan. 1G48. " 4 Inst. 36.
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transcend the ordinary course of the laws, are within the reach of

this extraordinary tribunal. It can regulate or new model the

succession to the Crowoi, as was done in the reigns of Henry VIII.

and William III. It can alter the established religion of the

land, as was done in a variety of instances, in the reigns of King

Henry VIII. and his three children. It can change and create

afresh even the constitution of the kingdom and of parliaments

themselves, as was done by the acts of union, the several statutes

for triennial and septennial elections, ' the Reform Act of 1832,

and the several statutes relating to the representation of the

people in 1867 and 1868.' It can, in short, do everything that is

not naturally impossible ; and, therefore, some have not scrupled

to^all its power, by a figure rather too bold, the omnipotence of

parliament. True it is, that what the parliament does no authority

upon earth can undo. So that it is a matter most essential to the

liberties of this kingdom, that such members be delegated to this

imi)ortant trust, as are most eminent for their probity, their forti-

tude, and their knowledge ; for it was a known apophthegm of

the great Lord Treasurer Burleigh, " That England could never
" be ruined but by a parliament ;" and, as Sir Matthew Hale

observes,*^ this being the highest and greatest court, over which

none other can have jurisdiction in the kingdom, if by any means

a misgovemment should any way fall upon it, the subjects of this

kingdom are left without all manner of remedy. To the same

purpose the President Montesquieu, though I trust too hastily,

presages, that as Rome, Sparta, and Carthage have lost their

liberty and perished, so the constitution of England will in time

lose its liberty, will perish : it will perish whenever the legislative

power shall become more corrupt than the executive.

It must be owned that Locke," and other theoretical writers,

have held, that " there remains still inherent in the people a
" supreme power to remove or alter the legislative, when they
" find the legislative act contrary to the trust reposed in them

:

" for when such trust is abused, it is thereby forfeited, and de-

" volves to those who gave it." But however just this conclusion

may be in theory, we cannot practically adopt it, nor take any

legal steps for carrying it into execution, under any dispensation

of government at present actually existing. For this devolution

of power, to the people at large, includes in it a dissolution of the

' Of Parliaments, 49. « On Gov, p. 2, § 149, 227.

VOL. I. K
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whole form of government established by that people : reduces all

the members to their original state of equality ; and, by anni-

hilating the sovereign power, repeals all positive laws whatsoever

before enacted. No human laws will therefore suppose a case,

which at once must destroy all law, and compel men to build

afresh upon a new foundation ; nor will they make provision for

so desperate an event as must render all legal provisions in-

effectual. So long, therefore, as the English constitution lasts,

we may venture to affirm, that the power of parliament is absolute

and without control.

In order to prevent the mischiefs that might arise, by placing

this extensive authority in hands that are either incapable, or

else improper to manage it, it is provided by the custom and law

of parliament,^ that no one shall sit or vote in either house,

unless he be twenty-one years of age. This is also expressly

declared by statute 7 & 8 Will. III. c. 25, with regard to the House

of Commons ; doubts having arisen, from some contradictory

adjudications, whether or no a minor was incapacitated from sitting

in that house.' And no member can sit or vote in the House of

Commons, except for the choosing of a speaker, till he has taken

the oath or made a solemn declaration of allegiance, at the table

of the house.J Aliens, unless naturalized, are likewise by the law

of parliament incapable to serve therein.'^ And there are not

only these standing incapacities ; but if any person is made a

peer by the king, or elected to serve in the House of Commons by

the people, yet may the respective houses upon complaint of any

*• Whitelocke, c. 50; 4 Inst. 47. an oath in the form prescribed by 10

' Com. Jour. 10 Mar. 1623; 18 Feb. Geo. IV. c. 7, s. 2. hence called the

1625. Koman Catholic Kclief Act. One oath

i See 29 Vict. c. 19; and 31 & 32 Vict. was afterwards substituted by 21 & 22

c. 72. This was first provided for by Vict. c. 48, and Jews were enabled by 21 &
Stat. 7 Jac. I. c. 6. Afterwards, by 30 22 Vict. c. 49, to take it without the con-

Car. II. st. 2, 1 Geo. I. c. 13, and 6 Geo. eluding declaration, that it was made

III. c. 58, no member could vote or sit " upon the true faith of a Cliristian."

in either house, till he had in the pre- ^ Com. Jour. 16 Dec. 1690. It was

sence of the house taken in addition enacted by statutes 12 & 13 Will. III. c.

the oaths of supremacy and abjuration. 2, ' and 7 & 8 Vict. c. 66, s. 6,' that no

These latter oaths involved a declaration alien, even though he were naturalized,

against certain doctrines of the Church should be capable of being a member of

of Rome, so that members of that either house of parliament ; but this

obedience could not conscientiously sub- disability seems to have been removed

scribe them ; and Roman Catholic mem- by the statute 33 & 34 Vict. c. 14.

bers were accordingly permitted to take
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crime in such person, and proof thereof, adjudge him disabled

and incapable to sit as a member;' and this by the law and

custom of parliament.

For, as every court of justice has laws and customs for its

direction, some the civil and canon, some the common law, others

their own peculiar laws and customs, so the high court of parlia-

ment has also its own peculiar law, called the lex et consuetudo

j)arliamenti ; a law which Sir Edward Coke ™ observes is, " ah

" omnibus quserenda, a mvltis ignorata, a paueis cognita" It will not

therefore be expected that we should enter into the examination

of this law, with any degree of minuteness : since, as the same

learned author assures us," it is much better to be learned out of

the rolls of parliament, and other records, and by precedents, and

continual experience, than can be expressed by any one man. It

will be sufficient to observe, that the whole of the law and custom

of parliament has its origin from this one maxim, " that whatever
" matter arises concerning either house of parliament, ought to be
" examined, discussed, and adjudged in that house to which it

" relates, and not elsewhere." ** Hence, for instance, the lords will

not suffer the commons to interfere in settling the election of a

peer of Scotland ; the commons will not allow the lords to alter a

money bill ; nor will either house permit the subordinate courts

of law to examine the merits of either case.^ But the maxims
upon which they proceed, together with the method of proceed-

ing, rest entirely in the breast of the parliament itself ; and are

not defined and ascertained by any particular stated laws.

The lirivileges of parliament are likewise very large and inde-

finite. And therefore when in 31 Hen. VI. the House of Lords

propounded a question to the judges concerning them, the chief

justice. Sir John Fortescue, in the name of his brethren, declared,

" that they ought not to make answer to that question : for it

" hath not been used aforetime that the justices should in any
" way determine the privileges of the high court of parliament.
" For it is so liigh and mighty in its nature, that it may make

' Whitelocke, of Pari. c. 102. Hat- p ' See Stockdale v. Ilanmrd, 7 Car. &
Bell's Precedents, vol. i. p. 53. MitcMVs Payne, 737 ; 9 A. & E. 1, and 11 A. & E.

Case, 1875. 253, and the statute 3 & 4 Vict. c. 9,

" 1 Inst. 11. passed for the protection of persons pub-

" 4 Inst. 50. lishing parliamentary proceedings by
" 4 Inst. 15. order of either House.'

K 2
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" law : and that which is law, it may make no law : and the
" determination and knowledge of that privilege belongs to the

" lords of parliament, and not to the justices."^ Privilege of

parliament was j)rincipally established in order to protect its

members not only from being molested by their fellow-subjects,

but also more especially from being oppressed by the power of

the Crown. If, therefore, all the privileges of parliament were

set down and ascertained, and no privilege to be allowed but

what was so defined and determined, it were easy for the executive

power to devise some new case, not within the line of privilege,

and under pretence thereof to harass any refractory member and

violate the freedom of parliament. The dignity and independence

of the two houses are therefore in great measure preserved by
keeping their privileges indefinite.'' Some, however, of the more

notorious privileges of the members of either house, are, privilege

of speech and of person.^ As to the first, privilege of speech, it

is declared by the statute 1 W. & M. st. 2, c. 2, as one of the

liberties of the people, " that the freedom of speech, and debates,

" and proceedings in parliament, ought not to be impeached or

" questioned in any court or place out of parliament." And this

freedom of speech is particularly demanded of the sovereign in

person, by the speaker of the House of Commons, at the opening

of every new parliament. So likewise is the other personal

privilege, which immunity is as ancient as Edward the Confessor,

in whose laws * we find this precept, " ad synodos venientibus, sive

" summoniti si7it, sive per se quid agendum hahuerint, sit summapax:"
and so, too, in the old Gothic institutions, " extenditur hsec pax et

" securitas ad quatuordeeim dies, convocato regni senatu." ^ This

included formerly not only privilege from illegal violence, but

also from legal arrests, and seizures by process from the courts of

law. And still to assault by violence a member of either house

is a high contempt of parliament, and is there punishable with

the utmost severity.^ Neither can any member of either house

•» Seld. Baronage, jiart 1, c. 4. 1 Salk. 505 ; 2 Ld. Eaym. 1114.

' ' Lord Holt has laid down the law ' ' The privileges " of their domestics

very differently from Sir Edw. Coke and and of their lands and goods " were

Sir Wm. Blackstone.' " The authority abollBhed by 10 Geo. III. c. 50.'

of Parliament is from the law ; and, as ' Cap, 3.

it is circumscribed by the law, so it may " Steirnh. de Jure Goth. 1. 3, c. 3.

be exceeded; and if they do exceed "^ It had formerly peculiar penalties

those legal bounds and authority, their annexed to it in the courts of law, by

acts are wrongful, and cannot be justified the statutes 5 Hen. IV. c. 6, and 11 Hen.

any more than the acts of private men." VI. c. 11.
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be arrested and taken into custody, unless for some indictable

offence, without a breach of the privilege of parliament.

But all other privileges which derogate from the common law

in matters of civil right are now at an end, save only as to the

freedom of the member's person ; which in a peer, by the privilege

of peerage, is for ever sacred and inviolable ; and in a commoner,

by privilege of parliament, for forty days after every prorogation,

and forty days before the next appointed meeting : " which is now
in effect as long as the parliament subsists, it seldom being pro-

rogued for more than fourscore days at a time. As to all other

privileges, which obstruct the ordinary course of justice, they

were restrained by several statutes, and are now totally abolished

by the 10 Geo. III. c. 50, which enacts, that any suit may at any
time bo brought against any peer or member of parliament, their

servants, or any other person entitled to privilege of parliament

;

which shall not be impeached or delayed by pretence of any
such privilege ; except that the person of a member of the House
of Commons shall not thereby be subjected to any arrest or

imprisonment. Likewise, for the benefit of commerce, if any per-

son, having privilege of parliament, commits any act of bank-

ruptcy, he may be dealt with in like manner as if he had not

such privilege.*

The only way by which courts of justice could anciently take

cognizance of privilege of parliament was by writ of privilege in

the nature of a supersedeas^ to deliver the jmrty out of custody

when arrested in a civil suit.'' For when a letter was written by
the speaker to the judges, to stay proceedings against a privileged

person, they rejected it as contrary to their oath of oflBce.* But
since the statute 12 Will. III. c. 3,' which enacted that no privi-

leged person should be subject to arrest or imprisonment, it has

been held that such arrest is irregular ah initio^ and that the

party may be discharged upon motion.** It is to observed, that

" 2 Lev. 72; Ooudy v. Duncombe, 1 lord of parliament who becomes bank-

Ex. 430. rupt is, in like manner, disqualified from
* The Bankruptcy Act, 1869. A sitting and voting in the House of Lords,

member of the House of Commons, ad- 34 & 35 Vict. c. 60.

judicated a bankrupt, is incapable of ' Dyer» 59 ; 4 Pryn. Brev. Pari. 757.

sitting or voting till his bankruptcy is Hodgea v. Moor, Latch. Rep. 48;

superseded or his debts paid in full ; and Noy. Rep. 83.

if either one or other event does not take * Repealed 30 k 31 Vict c. 59.

place within twelve months, his seat * Stra. 989.

becomes vacant, ss. 121, 122 & 123. A
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there is no precedent of any such writ of privilege, but only in

civil suits, and that the statute 1 Jac. I. c. 13, which remedies

some inconveniences arising from privilege of parliament, speaks

only of civil actions. And therefore the claim of privilege has

been usually guarded with an exception as to the case of indict-

able crimes ;
"^ or as it has been frequently expressed, of treason,

felony, and breach of the peace.*^ Whereby it seems to have been

understood that no privilege was allowable in any crime whatso-

ever ; for all crimes are treated by the law as being contra pacem

domini regis. And instances have not been wanting wherein

privileged persons have been convicted of misdemeanors, and

committed, or prosecuted, to outlawry, even in the middle of a

session f which proceeding has afterwards received the sanction

and approbation of parliament/ To which may be added, that

the case of writing and publishing seditious libels, has been

resolved by both houses,^ not to be entitled to privilege ; and that

the reasons upon which that case proceeded,^ extended equally

to every indictable offence. So that the chief, if not the only

privilege of parliament, in such cases, seems to be the right of

receiving immediate information of the imprisonment or deten-

tion of any member, with the reason for which he is detained : a

practice that is used upon military accusations, preparatory to a

trial by a court-martial ;* and which is recognised by the several

temporary statutes for suspending the Habeas Corpus Act ; where-

by it is provided, that no member of either house shall be detained

till the matter of which he stands suspected be first communi-

cated to the house of which he is a member, and the consent of

the said house obtained for his commitment or detaining. But

yet the usage has uniformly been, ever since the Eevolution,

that the communication has been subsequent to the arrest.

These are the general heads of the laws and customs relating

to parliament, considered as one aggregate body. We will next

proceed to

IV. The laws and customs relating to the House of Lords in

particular. These, if we exclude their judicial capacity, which

" Com. Jour. 17 Aug. 1641. ' Com. Jour. 16 May, 1726.

* 4 Inst. 25 ; Com. Joum. 20 May, « Com. Jour. 24 Nov., aud Lords' Jour.

1675; Wilkes's Case, 2 Wils. 151. 29 Nov. 1763.

" Mich. 16 Edw. IV. in Scacch. ; Lord " Lords' Protest, 29 Nov. 1763.

Kaym. 1461. ' Com. Jour. 20 Apr. 1762.
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will be more properly treated of in the third and fourth books of

these commentaries, will take up but little of our time.

One very ancient privilege ' now obsolete,' is that declared by
the charter of the forest,^ confirmed in parliament 9 Hen. III.

;

viz., that every lord spiritual or temporal summoned to parlia-

ment, and passing through the royal forests, may both in going

and returning, kill one or two of the deer without warrant ; in

view of the forester if he be present, or on blowing a horn if he be

absent ; that he may not seem to take the royal venison by stealth.

In the next place they have a right to be attended by the

judges;'' as likewise by the Queen's learned counsel, being

Serjeants ;' for their advice in points of law, and for the greater

dignity of their proceedings. The secretaries of state, with the

attorney and solicitor general, were also used to attend the House

of Peers, and have to this day, together with the judges, &c., their

regular wTits of summons issued out at the beginning of every

parliament,™ ad tradandum et consilium impendendum, though not

ad consentiendum : but whenever of late years they have been

members of the House of Commons," their attendance here has

fallen into disuse.

Each peer has also a right, by leave of the house, when a vote

passes contrary to his sentiments, to enter his dissent on the

journals of the house, with the reasons for such dissent ; which is

usually styled his protest"

All bills likewise, that may in their consequences any way
affect the right of the peerage, are by the custom of parlia-

ment to have their first rise and beginning in the House of

Peers, and to suffer no changes or amendments in the House
of Commons.

There * are ' also some statutes which relate peculiarly to the

House of Lords. Thus the statute 6 Anne, c. 78,'* regulates the

election of the sixteen representative peers of North Britain, in

^ C. 11. • Formerly every peer, by licence from
• ' Of the Courts of Queen's Bench, the sovereign, might make any other

Common Pleas, and Exchequer ; all now lord of parliament his proxy, to vote for

merged in the High Court of Justice.* him in his absence, Seld. Baronage, p.
• 'Formerly also by the masters in 1, c. 1. But this privilege has been sus-

Chancery.' pended, if not destroyed, by a resolution
» Stat. 31 Hen. VIII. c. 10 ; Smith's of the House made in March 18G8.

Commonw. b. 2, c. 3; Moor. 551; 4 Inst. p Amended by 10 & 11 Vict. c. 52;
4 :

Hale, of Pari. 140. 14 & 15 Vict. c. 87 ; and 15 & 16 Vict. c.
' See Com. Jour. 11 Apr. 1614 ; 8 Feb. 35.

1620 ; 10 Feb. 1625 ; 4 Inst. 48.



136 THE PAELIAMENT.

consequence of tlie twenty-second and twenty-third articles of

tlie Union ; and for that purpose prescribes the oaths,"^ &c., to be

taken by the electors ; directs the mode of balloting
;
prohibits

the peers electing from being attended in an unusual manner

;

and expressly provides, that no other matter shall be treated

of in that assembly, save only the election, on pain of incurring

a prxmunire. ' The election of the representative peers for Ireland

is regulated by the Irish Act, 40 Geo. III., as amended by the

statute 20 & 21 Vict. c. 33.'

V. The peculiar laws and customs of the House of Commons
relate principally to the raising of taxes, and the elections of

members to serve in parliament.

First, with regard to taxes: it is the ancient indisputable

privilege and right of the House of Commons, that all grants of

subsidies or parliamentary aids do begin in their house, and are

first bestowed by them f although their grants are not effectual

to all intents and purposes, until they have the assent of the

other two branches of the legislature. The general reason given

for this exclusive privilege of the House of Commons, is, that

the supplies are raised upon the body of the people, and therefore

it is proper that they alone should have the right of taxing them-

selves. This reason would be unanswerable, if the commons
taxed none but themselves : but it is notorious that a very large

share of property is in the possession of the House of Lords : that

this property is equally taxable, and taxed, as the property of

the commons ; and therefore the commons not being the sole

persons taxed, this cannot be the reason of their having the sole

right of raising and modelling the supply. The true reason,

arising from the spirit of our constitution, seems to be this. The

lords being a permanent hereditary body, created at pleasure by

the sovereign, are supposed more liable to be influenced by the

Crown, and when once influenced to continue so, than the commons,

who are a temporary elective body, freely nominated by the people.

It would therefore be extremely dangerous to give the lords any

power of framing new taxes for the subject : it is sufficient that

they have a power of rejecting, if they think the commons too

lavish or improvident in their grants.^ But so reasonably jealous

» See now 31 & 32 Vict. c. 72. Select Committee on Taxes and Bills,

' 4 Inst. 29. ibid.

' Com. Jour. July, 1860. Report of
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are the commons of this valuable privilege, that herein they will

not suffer the other house to exert any power but that of rejecting
;

they will not permit the least alteration or amendment to be

made by the lords to the mode of taxing the people by a money

bill ;* under which appellation are included all bills, by which

money is directed to be raised upon the subject, for any purpose

or in any shape whatsoever ; either for the exigencies of govern-

ment, and collected from the kingdom in general, as the ' property-

tax ;' or for private benefit, and collected in any particular district,

as by turnpikes, parish rates, and the like. Yet Sir Matthew

Hale " mentions one case, founded on the practice of parliament

in the reign of Henry VI.,'' wherein he thinks the lords may
alter a money bill ; and that is, if the commons grant a ttix for

f(mr years ; and the lords alter it to a less time, as for two years :

here, he says, the bill need not be sent back to the commons for

their concurrence, but may receive the royal assent without further

ceremony ; for the alteration of the lords is consistent with the

grant of the commons. But such an experiment will hardly be

repeated by the lords, under the present improved idea of the

privilege of the House of Commons, and, in any case where a

money bill is remanded to the commons, all amendments in the

mode of taxation are sure to be rejected.

Next with regard to the elections of knights, citizens, and
burgesses ; we may observe that herein consists the exercise of

the democratic part of our constitution ; for in a democracy there

can be no exercise of sovereignty but by suffrage, which is the

declaration of the people's will. In all democracies therefore

it is of the utmost importance to regulate by whom, and in what
manner, the suffrages are to be given. And the Athenians were
so justly jealous of this prerogative, that a stranger, who interfered

in the assemblies of the people, was punished by their laws with
death : because such a man was esteemed guilty of high treason,

by usurping those rights of sovereignty, to which he had no title.

In England, where the people do not debate in a collective body,

but by representation, the exercise of this sovereignty consists in

the choice of representatives. The laws have therefore very
strictly guarded against usurpation or abuse of this power, by many

' Hallam's Const. Hiat. vol. iii. cb. 13. the answer to this case by Sir Iloneage
" On Parliaments, 65, 66. Fincb, Com. Jour. 22 Apr. 1671.
' Year-book, 33 Hen. VI. 17. But see
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salutary provisions, which may be reduced to these three points :

1. The qualifications of the electors. 2. The qualifications of the

elected. 3. The proceedings at elections.

1. As to the qualifications of the electors. The true reason of

requiring any qualification, with regard to property, in voters, is

to exclude such persons as are in so mean a situation that they

are esteemed to have no will of their own. If these persons had

votes, they would be tempted to dispose of them under some

undue influence or other. This would give a great, an artful,

or a wealthy man, a larger share in elections than is consistent

with general liberty. If it were probable that every man would

give his vote freely and without influence of any kind, then, upon

the true theory and genuine principles of liberty, every member
of the community, however poor, should have a vote in electing

those delegates, to whose charge is committed the disposal of his

property, his liberty, and his life. But since that can hardly

be expected in persons of indigent fortunes, or such as are under

the immediate dominion of others, all popular states have been

obliged to establish certain qualifications; whereby some who

are suspected to have no will of their own, are excluded from

voting, in order to set other individuals, whose wills may be

supposed independent, more thoroughly upon a level with each

other.

And this constitution of suffrages is framed upon a wiser

principle, with us, than either of the methods of voting, by

centuries or by tribes, among the Romans. In the method by

centuries, instituted by Servius Tullius, it was principally pro-

perty, and not numbers, that turned the scale : in the method by

tribes, gradually introduced by the tribunes of the people, num-

bers only were regarded, and property entirely overlooked.

Hence the laws passed by the former method had usually too

great a tendency to aggrandize the patricians or rich nobles

;

and those by the latter had too much of a levelling principle.

Our constitution steers between the two extremes. Only such

are entirely excluded, as can have no will of their own : there

is hardly a free agent to be found, who is not entitled to a

vote in some place or other in the kingdom. Nor is com-

parative wealth, or property, entirely disregarded in elections

;

for though the richest man has only one vote at one place, yet

if his property be at all diflused, he has probably a right to
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vote at more places than one, and therefore has many represen-

tatives.^

But to return to our qualifications ; and first those of electors

for knights of the shire. 1. By statute 8 Hen. VI. c. 7, and 10

Hen, VI. c. 2, amended by 14 Geo. III. c. 58, the knights of the

shire are to be chosen by people whereof every man shall have

freehold to the value of forty shillings by the year within the

county; which, by subsequent statutes, is to be clear of all

charges and deductions except parliamentary and parochial

taxes. The knights of shires are the representatives of the

landholders, or landed interest of the kingdom : and their elec-

tors must therefore have estates in lands or tenements within the

county represented. These estates must * have been ' freehold,

that is, for term of life at least : because beneficial leases for

long terms of years were not in use at the making of these

statutes, and copyholders were then little better than villeins,

absolutely dependent upon their lords : and this freehold must
have been of forty shillings' annual value: because that sum
would then, with proper industry, have furnished all the neces-

saries of life, and rendered the freeholder, if he pleased, an

independent man. For Bishop Fleetwood, in his Chronicum Pre-

tiosum, written at the beginning of the * last ' century, has fully

proved forty shillings in the reign of Henry VI. to have been

equal to twelve pounds per annum in the reign of Queen Anne

;

and, as the value of money is very considerably lowered since

the bishop wrote, I think we may fairly conclude, from this and

other circumstances, that what was equivalent to twelve pounds

in his days is equivalent to ' much more ' at present. * Be this

as it may, the possession of a forty-shilling freehold continued

to be the sole qualification of a county elector long after lease-

* " This," says Sir William Black- laws and government are represented as

stone, " is the spirit of our constitution

;

nearly appruaching to perfection ; with-

not that I assert it is in fact quite so out descending to the invidious task of

perfect as I have hero endeavoured to pointing out such deviations and cor-

describo it, for, if any alteration might ruptions, as length of time and a loose

be wished or suggested in the present state of national morals have too great a

frame of Parliaments, it should be in tendency to produce. The incurvations

favour of a more complete representation of practice are then the most notorious

of the people." And in a note the learned when compared with the rectitude of the

commentator adds, '* The candid and in- ride ; and to elucidate the clearness of

telligent reader will apply this observa- the spring, conveys the strongest satire

tion to many other parts of the work be- on those who have polluted or disturbed

fore him, wherein the constitution of our it."
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hold property had become of great value and importance, and
copyhold tenure as unobjectionable for all practical purposes as

freehold. The owners of these two kinds of property were for

the first time admitted to the franchise in the year 1832, when a

great change was made, not only in the qualifications of electors,

alike for counties as for boroughs, but also in the distribution of

seats. This was affected by the 2 Will. IV. c. 45, usually called

the Reform Act ; under which statute the electors of knights of

the shire consisted of four classes, freeholders, copyholders, lease-

holders, and occupiers of land within the county.'

1. ' A freehold inheritance of forty shillings' annual value is

still the distinguishing qualification of a county elector. By the

possession of a freehold, not of inheritance, but for life or lives

only, the owner is qualified, provided he was seised thereof at the

date of the statute and so continues ;—or is in the actual and

bona fide occupation of his freehold ;—or if it has been acquired

since the statute, provided it was so acquired by marriage, mar-

riage settlement, devise or promotion to any benefice or office.'

2. ' The owners of freeholds for life or lives, acquired since the

date of the statute, otherwise than by marriage, marriage settle-

ment, devise or promotion to a benefice or office, are not qualified

as electors unless the freehold be of the clear yearly value of ten

pounds above all rents and charges. The Reform Act may thus

be said to have conferred the franchise generally on all owners of

property of the annual value of ten pounds ; the right of voting

having been extended to all persons legally or equitably seised

of any lands or tenements of copyhold, or any other tenure what-

ever, except freehold, for life or lives or any large estate, of

which the clear yearly value was ten pounds. The franchise was

likewise conferred, in 1832, on

'

3. ' Leaseholders—that is, the lessee, or assignee of the lessee,

—of any term created originally for a period of not less than

sixty years of the clear yearly value of ten pounds ; or the lessee,

or assignee of the lessee, of any term created originally for a

period of not less than twenty years, of the clear yearly value of

not less than fifty pounds.^ The last class of voters, also for the

first time admitted to the franchise in 1832, were

'

4. ' Occupiers as tenants under one landlord, of property for

which they paid a yearly rent of not less than fifty pounds.

^ Sub-lcssccs, or their assignees, of actual occupation of tlie premises in

either of such terms must be in the order to entitle them to vote.
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* These remained the qualifications of electors in counties,

until " The Representation of the People Act, 1867," further ex-

tended the right of voting to

' 1. Every man seised at law or in equity of lands or tenements

of any tenure whatever, for his own life or the life of another,

or for any lives whatever, of the clear yearly value of five pounds

;

and
* 2. Every man entitled, as lessee or assignee, to a leasehold

estate, originally of not less than sixty years of the annual value

of five pounds.'

* The same statute conferred the franchise on
' 3. Every man, who occupies, as owner or tenant, lands within

tlie county of the rateable value of twelve pounds.'

Thus much for the electors in counties.

As for the electors of citizens and burgesses, these are supposed

to be the mercantile part or trading interest of this kingdom.

But as trade is of a fluctuating nature, and seldom long fixed in

a place, it was formally left to the Crown to summon,p*o re naidy

the most flourishing to\Mis to send representatives to parliament.

So that as towns increased in trade, and grew populous, they were

admitted to a share in the legislature. But the misfortune was,

that the deserted boroughs continued to bo summoned, as well

as those to whom their trade and inhabitants were transferred ;
^

except a few which petitioned to be eased of the expense, then

usual, of maintaining their members : four shillings a day being

allowed for a knight of the shire, and two shillings for a citizen

or burgess ; which was the rate of wages established in the reign

of Edward III.* * The power of the Crown to modify the Ijorough

representation was, however, gradually curtailed until finally the

right was entirely lost. And many, if not most, of the smaller

boroughs became the property of a neighbouring landowner, or

even of a perfect stranger, who returned as the representative

whoever he thought fit to nominate ; while great cities like

Manchester and Birmingham were entirely unrepresented.* This

^ Sixty-two members were added at • 'No less than 218 members were re-

different times, by Queen Elizabeth. turned in England by the nomination

Pari. Hist. 958. The House was filled influence of 87 peers ; 137 were returned

with placemen, civilians, and lawyers, by 90 commoners, and 16 by the Govem-
grasping at preferment. Hallam's Ckjust. ment. Of 45 Scotch members, 31 were
Hist. ch. V. returned by 21 peers, and the remainder

• 4 Inst. 46. by 14 comiDoncrs. Of 100 Irish members,
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system was put an end to by the Reform Act of 1832; by
which a great number of the smaller boroughs, many of which

had long been notoriously corrupt, were disfranchised, and many
large towns for the first time represented in parliament. The
number of the members for counties or divisions of counties, and

for the boroughs, and the districts from which the electors are to

be taken are now prescribed, and can only be altered, by statute.'

The universities were, in general, not empowered to send bur-

gesses to parliament ; though once, in 28 Edw. I., when a

parliament was summoned, to consider of the king's right to

Scotland, there were issued writs which required the University

of Oxford to send up four or five, and that of Cambridge two or

three, of their most discreet and learned lawyers for that purpose.**

It was King James the First who indulged ' Oxford and Cam-
bridge ' with the permanent privilege to send constantly two of

their own body ; to serve for those students, who, though useful

members of the community, were neither concerned in the landed

nor the trading interest ; and to protect in the legislature the

rights of the republic of letters, ' and this privilege has recently

been extended to the University of London.' °

The right of election in boroughs ' formally was and in some

respects still ' is various, depending ' to a certain extent ' on

the several charters, customs, and constitutions of the respective

places; which 'used to' occasion infinite disputes. 'But the

Eeform Act of 1832 introduced something like uniformity ; for

while preserving many then existing rights, it, at the same time,

considerably narrowed the old qualifications, and conferred the

franchise on a new class of electors, whose rights were made to

depend on the occupation of prop erty. For

'

1. ' Every burgess or freeman possessing the right at the time

was declared entitled to the franchise as before the statute. No
qualification was, however, to be obtainable by the freedom of a

borough for the future ;
^ unless in certain cases, excepted for the

purpose of preserving existing rights.'

51 were returned by 36 peers, and 20 by represented since the Union ; and the

19 commoners. So that of 658 members four Scottish universities now also return

487 were returned by nomination, and members to parliament.

171 only were representatives of inde- ^ Except in the City of London, where

pendent constituencies.' May's Constit. the liverymen residing in or within

Hist, of England, c. vi. twenty-five miles continue entitled to

'' Prynne, Pari. Writs, 1, 345. vote in the election of the members for

= The University of Dublin has been the City. 30 & 31 Vict. c. 102, s. 46.
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2. ' The franchise was preserved to the resident freeholders or

burgage tenants in cities or towns, being counties of themselves.'

3. * The right of voting was for the first time conferred on every

occupier, as owner or tenant, of premises of the clear yearly value

of not less than lOZ., and rated for the relief of the poor. This

qualification was one of the principal features of the Reform Act

of 1832 ; and in the new boroughs created by the statute, such as

Birmingham and Manchester, the electors consisted entirely of

persons thus qualified.'

' The statute of 1867 has created what are generally known as

household and lodger suffrages, by extending the right of voting to

1. * Every man, who being an inhabitant occupier, as owner or

tenant, of a dwelling-house within the borough, has been rated in

respect of the premises so occupied by him, to all rates made for

the relief of the poor, and has paid such rates ; and

2. * Every man, who, as a lodger, has occupied as lodgings part

of a dwelling-house in the borough, of the clear annual value,

unfurnished, of ten pounds ; and having resided therein twelve

months has desired to be and been registered as a voter.

* Let us next see how the several franchises, thus conferred, are

to be made available. Formerly the right of each elector to vote

was ascertained at the time of the election, and as he tendered his

vote ; so that, unless prepared with evidence of his title, his vote,

if objected to, might be refused altogether, the polling at one

election not unfrequently extending through fourteen days of

animated legal discussion, in presence of the sheriff of the county

or other returning ofiicer and his legal assessors, whose decisions

might afterwards form the subject of a scrutiny, lasting for

months and involving enormous expense.* This method of taking

votes was put an end to in 1832 ; and a register of electors is now
made up annually, alike for the counties as for the cities and

boroughs; the appearance of a person's name on this register

being conclusive as to his right to vote ; its absence equally con-

clusive as to his want of qualification. This system of previous

registration was one of the great improvements efiected by the

Reform Act ; but the mode at first adopted proving defective, it

has been regulated by several subsequent statutes.'

'

• ' The scrutiny in the famous case of it is said, upwards of sixty thousand

the contested election for Westminster, pounds.'

between Charles James Fox and Sir ' 6 & 7 Vict. c. 18 ; 28 & 29 Vict. c.

Cecil Wray, lasted two years, and cost, 36 ; 30 & 31 Vict. c. 102.
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' In counties, the overseers of every parish and township publish

before the 20th of June a notice requiring persons entitled to vote,

and who are not on the register, to make a claim before the 20th

of July, in the form provided for that purpose. Lists of claims

and copies of the existing register are then published ; and any
person may, within a limited time, object to any claimant being

admitted to the register, or to any person continuing thereon as

an elector ; a list of which objections, if any, being published, all

of them are then delivered to the clerk of the peace before the

29th of August.'

* In cities and boroughs the overseers first publish a notice that

no person will be entitled to vote in respect of the occupation of

premises, unless his rates and taxes are paid by the 20th of July,

and they next publish, before the 1st of August, a list of the

qualified occupiers, the town-clerk publishing the list of free-

men. Persons entitled to the franchise, lodgers for instance, who
not being ratepayers are not known to be qualified, but whose

names are not on the lists, may then make their claims ; and ob-

jections may be made, as in the case of counties, lists of claims

and objections being published in like manner, and copies of all

of them delivered to the town-clerk.'

* Abstracts of these different lists are then transmitted to the

revising barristers, annually appointed by the senior judges of

assize, who, after public notice, hold courts for revising the lists

;

at which the overseers, claimants, and objectors attend ; the

barrister then, on hearing the parties, adding or expunging

names, and making alterations in the lists according as he finds

the claims or objections to be well founded.'

' The county lists being then returned to the clerk of the peace,

he signs and delivers a printed copy to the sheriff; and the

borough lists being in like manner returned to the town-clerk, he

signs and delivers a printed copy to the returning officer ; these

books being the register of voters, from the last day of November

in the year it is made, to the first of December in the ensuing

year.'

' An appeal from the decision of the revising barrister may be

allowed by him on questions of law, and if allowed is determined

by the Common Pleas division of the High Court of Justice on
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a statement of facts or case, as it is generally termed, prepared by

him ; the judgment of the court being notified to the sheriff or

returning officer, as the case may be, and the register, if necessary,

altered accordingly.'

' Hitherto of the qualifications which now confer a right to be

admitted to the roll of electors. The old qualifications conferred

the right to vote, so that in contested elections it was no unusual

practice to qualify a number of voters on the very eve of the

election, this being effected in counties by the grant of freehold

rent-charges, in boroughs by the wholesale creation of freemen.

The franchise, as we have seen, now depends upon the ownership

or occupation of property ; but it is not any ownership or occupa-

tion that confers it. For to entitle any person to have his name
placod on the register of electors, it is necessary that he shall

have enjoyed the qualification which gives the right to vote for

some time previously. All persons who claim to be registered as

electors in counties, in respect of freehold or copyhold qualifica-

tions, or the ownership of leasehold property, must have been in

actual possession, or in receipt of the rents and profits of the

property for six calendar months previous to the last day of July

in the year in which they make their claims ; occupiers of land

in the actual occupation thereof for twelve months before that

day. In the case of the boroughs, again, it is necessary that a free-

holder or burgage tenant shall have been in the actual possession

or receipt of the rent and profits of his tenement, and the occupier

of premises in the actual occupation thereof for twelve months

before the last day of July ; and as to an occupier, that he shall

have been liable to be rated to the relief of the poor for that

period.'

* Finally, it is to be observed, that no English peer,* and no

police magistrate, or person otherwise employed under the Police

Acts, can vote ; that the receipt of parochial relief within twelve

months of the last day in July^ in the year of an election, dis-

qualifies a person, otherwise entitled, from voting ; and that any

person convicted of bribing, treating or undue influence is in-

capacitated from being an elector^'

J.< Next, as to the qualifications of persons to be elected members
of the House of Commons. Some of these depend upon the law

* The Marquis of Salisbury's case, 8 Law. Eep. C.P., 245.

VOL. I. L
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and custom of parliament, declared by the House of Commons -^

others upon certain statutes. And from these it appears, 1. That

they must not be aliens, or minors, idiots, lunatics, or outlaws in

criminal prosecutions.' * 2. That they must not be any of the

judges ' of the High Court of Justice ;
'•• ' nor of the representative

peers of Ireland,'' nor of the judges of the Court of Session in

Scotland,^ nor of the judges of the courts of Ireland," nor of the

judges of the County Courts," nor of the officers of any Court

having jurisdiction in bankruptcy," nor of the assistant barristers

in IrelandjP nor of the police magistrates,'^ nor of the revising

barristers
;'

"" nor of the clergy, for they sit in the convocation ;
^

nor persons convicted of treason or felony,* for they are unfit to

sit anywhere. 3. That sheriffs of counties, ' recorders,' " and ' re-

turning officers ' of boroughs, as being returning officers,^ are not

eligible in their respective jurisdictions ; but that the sheriffs of

one county are eligible to be knights of another."^ 4. That in

strictness, all members ought to have been inhabitants of the

place for which they are chosen :^ but this, having been long

disregarded, was at length entirely repealed by statute 14 Geo.

III. c. 58. 5, That no persons that hold any new office under

the Crown, created since 1705,'' are capable of being elected or

sitting as members. 6. ' That no person holding a contract on

account of the public service, is capable of being elected, or sitting

as a member during the time he executes or holds such contract.'
"'

7. That no person having a pension under the Crown during

^ 4 Inst. 47, 48. parliament ; and this provision was ex-

' Com. Jour. 1623, 1625. tended to Roman Catholic priests by the
J Com. Jour. 9 Nov. 1605; The Judi- statute 10 Geo. IV. c. 7, s. 9.'

cature Act, 1875, s. 5. ' Com. Jour. 21 Jan. 1580 ; 4 Inst.

" 39 & 40 Geo. III., c. 67. 47. Mitchell's case, Session 1875.

' 7 Geo. II. c. 16, s. 4. " 5 & 6 Will. IV. c. 76, s. 103.

" 1 & 2 Geo. IV. c. 44. ^ Bro. Abr. t. Parliament, 7 ; Com.
" 25 & 26 Vict. c. 99, s. 4. Jour. 25 June, 1604; 14 Apr. 1614; 22
> 32 & 33 Vict. c. 71, s. 69, Mar. 1620, 2, 4 ; 15 Jun. ; 17 Nov. 1685,

p 36 Geo. III. c. 25, s. 3. Hal. of Pari. 114.

•J 10 Geo. IV. c. 44, s. 18. " 4 Inst. 48 ; Whitelocke, of Pari. ch.

16 Vict. c. 18, s. 29. 99, 100, 101.

Com. Jour. 13 Oct. 1553; 8 Feb. " Stat. 1 Hen. V. c. 1 ; 23 Hen. VI. c. 15,

1620 ; 17 Jan. 1661. ' "Whatever may ^ Stat. 6 Anne, c. 7. The disqualifica-

have been the original reason for ex- tions arising from holding office under

eluding the clergy, the statute 41 Geo, the Crown include a large number of

III. c. 63, the result of Home Tooke's public functionaries ; whom it would be

election, expressly disables priests and tedious to enumerate. See Index of

deacons, and ministers of the Church of Statutes 1870, t. House of Commons.

Scotland, from being elected members of ' 22 Geo, III, c, 45.
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pleasure, or for any term of years, is capable of being elected or

sitting.* 8. That if any member accepts an oflSce under the Crown,

except an officer in the army or navy accepting a new commis-

sion, his seat is void ; but such member is capable of being re-

elected.'' 9. * That any candidate, reported by the judge to have

known or consented to bribery, is incapable of being elected, or

sitting in Parliament for seven years.'" 10. That all knights of

the shire shall be actual knights, or such notable esquires and

gentlemen as have sufficient to be knights, and by no means of

the degree of yeomen.'* But subject to these standing restrictions

and disqualifications, every subject of the realm is eligible of

common right:® though there are instances wherein persons in

particular circumstances have forfeited that common right, and

have been declared ineligible, for that 'parliament by a vote of the

House of Commons, oxfor ever by an act of the legislature.*^ But
it w£is an unconstitutional prohibition which was grounded on an

• 6 Anne, c. 7 ; 1 Geo. I. at. 2, c. 56.

See further on the subject of pensions,

Sir E. May, Constit. Hist. chap. vi.

" Stat. 6 Anne, c. 7. 'The general

rule here laid down is greatly qualified

by the statute 30 & 31 Vict c. 102;

whereby practically the members and law

oflBcers of the government for the time

being are enabled to accept a different

office, without vacating their scats.'

• 17 & 18 Vict. c. 102, s. 36; 31 & 32

Vict. c. 125, s. 43.

• Stat. 23 Hen. VI. c. 14. 'This re-

gulation it was formerly attempted to

enforce by requiring what was called the

property qualification. Every member
for a county in England, Wales, or Ire-

laud was expected to have a clear estate

to the value of six hundred pounds per

annum, and every citizen or burgess

elected for a borough in England, Wales,

or Ireland to the value of three hundred

pounds. No qualification was required

of the representatives of the counties or

boroughs of Scotland ; nor of the eldest

sons or heirs-apparent of peers and per-

sons qualified to be knights of shires, or

of the members for the two universities.

"Which," adds Sir W. Blackstone,

" somewhat balances the ascendant
" which the boroughs have gained over

" the counties, by obliging the trading
" interest to make choice of landed men:
" and of this qualification the member
" must make oath, and g^ve in the par-

" ticulars in writing, at the time of taking
" his seat." But the oath required of

the member, and the particulars in

writing furnished by him, were found

in practice to be no check whatever on
the use of fictitious qualifications ; which
came at last, indeed, to be publicly re-

cognised as sufficient. To escape from

the discredit in which this notorious

disregard of the law by one branch of

the legislature must soon have involved

it, and at the same time gain credit for

removing what could not but be an im-

pediment to the election of conscientious

men, not possessing this qiialification,

the act of Henry IV. was repealed by the

statute 21 & 22 Vict. c. 26.'

• ' Thus the Master of the Rolls, till

he was disqualified by the Judicature

Act, 1873, was not among the number of

judges excluded, either at common law,

or by statute. Peers of Ireland, not

elected as representative peers, may sit

for any county or borough in Great

Britain.' 39 & 40 Geo. HI. c. 67.

' Stat. 7 Geo. I. c. 28.

L 2
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ordinance of the House of Lords,^ and inserted in the hing's writs

for the parliament holden at Coventry, 6 Henry IV., that no

apprentice or other man of the law should be elected a knight

of the shire therein;^ in return for which our law-books and

historians' have branded this parliament with the name of

parliamentum indodum, or the lack-learning parliament; and

Sir Edward Coke observes with some spleen,^ that there never

was a good law made thereat.

3. The third point, regarding elections, is the method of pro-

ceeding therein, ' which is now regulated by the statute 35 & 36

Vict. c. 33, popularly known as The Ballot Act ; and which remains

in force till 1880.'

"

As soon as the parliament is summoned, the Lord Chancellor

sends his warrant to the clerk of the Crown in chancery,* who
thereupon issues out writs to the ' proper returning officers,' viz.,

* the ' sheriffs of every county, for the election of all the members

to serve for that county, *and the mayor or other returning

officers of the boroughs, and the Vice-chancellors of the Uni-

versities,' commanding them to elect their members.
' It therefore becomes the duty of the returning officers, in the

case of a county election, within two days after receipt of the

writ, and in the case of a borough, on the day itself or the day

following, to give public notice of the day on which and place

at which he will proceed to the election, of the day on which the

poll will be taken in the event of a contest, and of the time and

place at which forms of nomination may be obtained. This Notice

of Election, which in the case of a county election is to be published

8 4 Inst. 10, 48 : Pryn. Plea for Lords, dislike entertained by Archbishop Laud

379 ; 2 Whitelocke, 359, 368. and Lord Strafford for the whole body of

^ Pryn. on 4 Inst. 13. the common lawyers.' Hallam, Const.

' Walsing. a.d. 1405. " All the law- Hist. vol. ii. ch. 8.

yers being thus excluded froln the Par- * 4 Inst. 48.

liament, the king's demands were by "2 Will. IV. c. 45 ; 6 & 7 Vict. c. 18 ;

that means obtained ; and by that Par- 30 & 31 Vict. c. 102 ; 35 & 36 Vict. c. 33.

liament was granted an unusual tax, * ' If a vacancy happens during the

tricdbilis et valde gravis, of which I would sitting of parliament, the warrant is

have set down the particulars, had not issued by the speaker, by order of the

the authors thereof concealed it for ever house. No such order is necessary if the

from posterity by causing the papers to vacancy happens by death, or the mem-
be burnt." ' An attempt was also made ber's becoming a peer, in the time of a

in 1649 to exclude lawyers from the Par- recess, and the fact is certified to the

liament ; one of many instances of the speaker by two members.'
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by the post-masters, in the same way sis post-office notices, is

therefore the first step to be taken.'

Elections of knights of the shire must ' formerly have been

'

proceeded to by the sheriffs in person, at ' a special ' county

court ; they must now be held at the places fixed by the returning

officers not later than the ninth day after the receipt of the writ,

and with an interval of not less than three clear days between

the notice and the day of election. This rule applies also to

districts of boroughs. In the case of cities and boroughs, the day

of election must be not later than the fourth day after the receipt

of the writ, with an interval of two clear days between the notice

and day of election.*

The next step is the Nomination ; for which purpose the

returning officer must attend at the place and on the day ap-

pointed, to receive the nomination papers. His attendance must

be for such two hours, between ten a.m. and three p.m., as

shall have been fixed by him, and for one hour after. A nomi-

nation paper, a form of which the returning officer is bound to

supply to any registered elector, must describe the candidate by
name, rank, abode, and profession or calling ; it must be signed

by two registered electors, as proposer and seconder, and by eight

other registered electors as assenting to the nomination ; and
must then be delivered to the returning officer. If at the

expiration of one hour after the lapse of the two hours appointed,

no more candidates are nominated than there are vacancies, such

candidates are returned as duly elected. If there be more candi-

dates than vacancies, the returning officer adjourns the election

;

and gives public notice of the names of the candidates, their pro-

posers and seconders and assenting electors, and of the day on

which the poll will be taken.''

As it is essential to the very being of parliament, that elections

should be absolutely free, therefore all undue influences upon the

electors are illegal, and strongly prohibited. For Locke ™ ranks

it among those breaches of trust in the executive magistrate,

which according to his notions amount to a dissolution of the

government, " if he employs the force, treasure, and offices of the
" society to corrupt the representatives, or openly to pre-engage

"the electors and prescribe what manner of persons shall be

» On Gov. p. 2, § 222.
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" chosen. For thus to regulate candidates and electors, and new-
" model the ways of election, what is it but to cut up the govern-

"ment by the roots, and poison the very fountain of public

" security ? " As soon therefore as the time and place of election,

either in counties or boroughs, are fixed, ' notice is given to the

secretary-at-war, and ' all soldiers ' within two miles of the place

of nomination or taking of the poll, are required to remain within

their barracks.'" Eiots likewise have been frequently determined

to make an election void. By vote also of the House of Com-
mons, no lord of parliament, or lord lieutenant of a county, has

any right to interfere in the election of commoners ; and, by

statute, the lord warden of the cinque ports shall not recommend
any members there. If any officer of the excise, customs, stamps,

or certain other branches of the revenue, presume to intermeddle

in elections, by persuading any voter, or dissuading him, he forfeits

1001. and is disabled to hold any office.

Thus are the electors of one branch of the legislature secured

from any undue influence from either of the other two, and from

all external violence and compulsion. But the greatest danger

is that in which themselves co-operate, by the infamous practice

of bribery and corruption ;
° to prevent which ' various statutes

have been passed from time to time ;P by which bribery, treating,

corrupt practices, and the using of undue influence, are made
highly penal ; candidates oflfending are disqualified for seven

years from sitting in parliament, and they and other guilty

persons, besides being liable to punishment on indictment, are also

for seven years disqualified from being admitted to or continuing

on the register of electors, from holding any municipal or judicial

office, and from acting as magistrates.'

Undue influence being thus, I wish the depravity of mankind

" 10 & 11 Vict, c, 21. fined and imprisoned ; 4 Inst. 23 ; Hale,

" The first instance that occurs of of Pari. 112; Com. Jour. 10 & 11 May,

election bribery was so early as 13 Eliz., 1571. But, as this practice, says Sir

when one Thomas Longe, being a simple William Blackstone, has since taken

man and of small capacity to serve in deeper and more universal root, it has

parliament, acknowledged that he had occasioned the making of various whole-

given the returning officer and others of some statutes ; to complete the efficacy

the borough for which he was chosen of which, there is nothing wanting but

four pounds to be returned member, and resolution and integrity to put them in

was for that premium elected ; but for strict execution. Bl. Com. vol. i. p. 180.

this oifence the borough was amerced, f See now 15 & 16 Vict. c. 57; 17 &
the member was removed, and tJie officer IS Vict. c. 102; 31 & 32 Vict. c. 125.
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would permit me to say, effectually, guarded against, the election

is to be proceeded to on the day appointed, ' For the purpose of

receiving the votes of the electors, counties are divided into

polling districts, and boroughs into wards,** and each district or

ward is to have a convenient place appointed where, in the

case of a contested election, polling-stations are provided, and

a sufficient staff of assistants, at the expense of the candidates.

Each polling-station must be provided with compartments, in which

the electors may mark their votes screened from observation.'

* In all elections, except in the universities, only one day is

allowed for receiving the votes, this limitation of the time for

polling being looked upon as conducive to the purity of elections.

In the universities, on account of the distance many of the electors

may have to travel, the polling may continue for five days, and

the electors may transmit their votes by means of a voting paper.'

If, however, the proceedings at any election are interrupted or

obstructed by riot or open violence, the returning officer may
adjourn the taking of the votes at any particular place until the

following day, and so on from time to time until the interruption

has ceased.*

* The qualification of any person tendering his vote was formerly

liable to be called in question at the time of the election ; but the

register of electors being now conclusive evidence of the voter's

qualification, the only questions that, at the request of a candidate,

can be put to him, and he may be required to answer upon oath, are,

whether he is the same person whose name appears on the register,

and whether he has already voted at that election.' The only

duty of the returning officer or his deputy is, therefore, to ascer-

tain that the name of the elector desirous of voting is on the

register ; to give him a voting paper on which the names of the

different candidates are printed ; and, after the elector has made a

mark thereon against the name of the candidate for whom he

votes ; to see him deposit the same in the ballot box. The most

1 35 & 36 Vict. 0. 33. s. 5. this, that' it might not bo amiss if the
' 24 & 25 Vict. c. 53; 30 & 31 Vict. c. members elected were bound to take the

102. latter oath, which in all probability would
* * Formerly the electors were com- bo much more effectual than adniinister-

pellable to take the oath of abjuration, ing it only to the electors. Bl. Com. vol-

and also that against bribery and cor- i. p. 180.

ruptioD. Sir W. Blackstonu remarks on
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elaborate precautions are taken for preserving the secrecy of the

voting ; the ballot boxes being kept shut until the close of the

. election ; when the returning officer opens them in presence of

the candidates or their appointed agents, casts up the number of

votes, and declaring the state of the poll, makes proclamation of

the member or members chosen.'

The election being closed, the * sheriff in counties, and the

returning officer in boroughs, returns the writ, ' with the names of

the knights and burgesses ' elected, to the clerk of the Crown in

chancery ; before the day of meeting, if it be a new parliament, or

within fourteen days after the election, if it be an occasional

vacancy ; and this under the penalty of 500Z. If the sheriff does

not return such knights only as are duly elected, he forfeits, by

the old statutes of Henry VI., 1001. ; and the returning officer in

boroughs for a like false return, 40Z. ; and they are besides liable to

an action, in which double damages shall be recovered, by the later

statutes of King William : and any person bribing the returning

officer shall also forfeit 300Z. But the members returned by him are

the sitting members, until the House of Commons shall ' otherwise

determine.' For although the trial of controverted elections has

been transferred to a judge of the High Court, the carrying out

of his decision is still the proper function of the House itself.

' The history of this matter is somewhat curious. As the writs

commanding the sheriffs to return knights and burgesses to serve

in parliament are issued from, and returnable in chancery, the

legality of the return when made is at common law examinable

by the chancellor. In the reign of Queen Mary, the House of

Commons assumed the right of questioning the validity of the

return of a prebendary of Westminster ; who, as an ecclesiastic

represented in convocation, was held disqualified from being a

member of the House of Commons. In the reign of Queen

Elizabeth they successfully asserted their right, refusing to admit

as a member a person who had been returned in virtue of a

second writ, issued by the chancellor, in consequence of the

irregularity, as he considered it, of the return to the House. In

the following reign another opportunity was afforded the

commons of reasserting their newly discovered privilege under

very favourable conditions. King James I., in calling his first

parliament, issued a proclamation, among other things prohibit-

ing the election of bankrupts or outlaws ; and directing that all
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returns contrary thereto should be regarded as unlawful. Sir

Francis Godwin, who was an outlaw, having been returned for

the county of Buckingham, the return was sent back to the

sheriif as contrary to the proclamation. But the House took up

the question ; and, declining to confer with the House of Lords,

agreed ultimately, on the command of the king, to confer with

the judges in his presence. In the result a compromise was

efifected, and a new writ was issued ; but no attempt was made
ever afterwards to dispute the right which the house had

claimed.'

" The commons, having thus, as Sir Erskine May remarks,* for

" the sake of their own independence, insisted upon an exclusive

" jurisdiction in matters of election, were not ashamed to prosti-

" tute it to party. They were charged with a grave trust and
" abused it. They assumed a judicial office, and dishonoured it.

" This discreditable perversion of justice grew up with those

" electoral abuses, which an honest judicature would have tended
" to correct ; and reached its greatest excesses in the reigns of
" George II. and George III."

* For a considerable time after the house had obtained this

jurisdiction, controverted elections were tried by committees

specially nominated, composed of privy councillors and burgesses,

well qualified for the duties entrusted to them." But after 1672,

it became an open committee, in which all who came had voices
;

and at length a hearing at the bar of the house was considered

preferable to an inquiry by a committee. Here again, to use the

words of Sir Erskine May, " the partiality and injustice of the
" judges was soon notorious. Parties tried their strength—the
" friends of rival candidates canvassed and manoeuvred, and seats

" corruptly gained, were as corruptly protected or voted away.'

Such were the results of the usurpation of judicial functions by a

popular body.'

' In order to remedy, if possible, these unquestionable evils,

the statute 10 Geo. III. c. 16, called from its author the Grenville

Act, was passed in 1770, and the trial of election petitions trans-

' Constit. Hist, of England, cap. vi. upon any question of public policy, but
" Com. Jour. 1716. by his defeat on the Chippenham Elec-
" The fato of Sir R. Walpole's Ad- tion Petition,

ministration in 1741 was decided, not
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ferred to a select committee of thirteen members, which it was

thought would be " a court independent of the house, though com-
" posed of its own members." For a time there was a marked im-

provement in the decision of controverted elections. " But too

" soon it became evident that corruption and party spirit had not

" been overcome.^ Crowds now attended the ballot, as they had
" previously come to the vote ;—not to secure justice, but to aid

" their own political friends." The party, whether of the petitioner

or sitting member, which attended in the greatest number in-

evitably had the numerical majority of names drawn for the

committee, and from this list, the petitioner and sitting member

struck out alternately one name until the committee was reduced

to thirteen : the majority of the house was necessarily a majority

of the committee. The result it was not difficult to foresee.

Though the members "were sworn to do justice between the rival

"candidates, yet the circumstances under which they were
" notoriously chosen, their own party-bias, and a lax conventional

" morality—favoured by the obscurity and inconsistencies of the

" election law, and by the conflicting decisions of incapable tri-

" bunals, led to this equivocal result : that the right was generally

" discovered to be on the side of the candidate who professed the

" same political opinions as the majority of the committee." ^

" By these means the majority of the house continued, with
" less directness and certainty, and perhaps with less open scandal,

" to nominate their own members, as they had done before the

" Grenville Act. And for half a century, this system, with slight

" variations of procedure, was suffered to prevail. In 1839, how-
" ever, the ballot was at length superseded by Sir Kobert Peel's

" Act ; ^ committees were reduced to six members, and nominated
" by an impartial body—the General Committee of Elections.

" The same principle of selection was adhered to in later Acts,

" with additional securities for impartiality, and the committee
" was finally reduced to five members.^ The evil was thus greatly

" diminished ; but still the sinister influence of party was not

" wholly overcome. In the nomination of election committees,

" one party or the other necessarily had a majority of one, and
" though these tribunals undoubtedly became far more able and

" Sir E. May, quoting Lord Mahon's ^ 2 & 3 Vict. c. 38.

Hist, of England, vol. vi. p. 22. '^ 4 & 5 Vict. c. 58; and 11 & 12 Vict.

'^ May, cap. vi.
,

c. 1)8.
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"judicial, their constitution and proceedings often exposed them
" to imputation of political bias."*

* At length by the statute 31 & 32 Vict. c. 125, the trial of

election petitions ^ was transferred to certain of the puisne judges

at Westminster, who are selected annually to form a rota for this

specific purpose ; and who inquire upon the spot in open court into

the allegations of a petitioner, either claiming a seat, or alleging

an undue return or election.*^ The decision of the judge, who has

power to reserve his judgment until he has consulted the Com-
mon Pleas division of the High Court, in which these proceedings

are instituted, is final to all intents and purposes ; the House of

Commons being bound to "give the necessary directions for

"confirming or altering the returns or for issuing a writ for a
" new election, or carrying such determination into execution as

" circumstances may require." And^ this abstract of the pro-

ceedings at elections of knights, citizens, and burgesses, concludes

our inquiries into the laws and customs more peculiarly relative

to the House of Commons.

VI. I proceed now, sixthly, to the method of making laws ; which

is much the same in both houses : and I shall touch it very

briefly, beginning in the House of Commons. But first I must
premise, that for dispatch of business each house of parliament

has its speaker. The speaker of the House of Lords, whose oflSce

is to preside there, and manage the formality of business, is the

lord chancellor, or keeper of the sovereign's great seal, or any
other appointed by royal commission ; and, if none be so

appointed, the House of Lords, it is said, may elect. The speaker

of the House of Commons is chosen by the house ; but must be
approved by the sovereign. And herein the usage of the two
houses differs, that the speaker of the House of Commons cannot

give his opinion or argue any question in the house; but the

speaker of the House of Lords, if a lord of parliament, may.** In

• May, cap. vi. thereon to the House ; on which a com-
• The House reserved all its other mission to inquire into the alleged

jurisdiction over elections. Thus in the practices may be issued under the sta-

oase of John Mitchel, Sess. 1875, a con- tutes 15 & 16 Vict. c. 57, and 31 & 32

Ticted felon, whose term of punishment Vict, c 125, s. 56 ; the result of which
had not expired, it annulled the election, inquiry may be the disfranchisement of

and ordered the issue of a new writ. the place.

• The judge may inquire into the ex- •* ' The speaker of the House of C!om-

istence of corrupt practices, if such are mous never votes, but when there is an
alleged ; and may make a special report equality without his casting vote ; and
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each house the act of the majority binds the whole ; and this

majority is declared by votes openly and publicly given : not

privately or by ballot. The latter method may be serviceable,

to prevent intrigues and unconstitutional combinations; but it

is impossible to be practised with us; at least in the House of

Commons, where every member's conduct is subject to the future

censure of his constituents, and therefore should be openly sub-

mitted to their inspection.

To bring a bill into the house, if the relief sought by it is of a

private nature, it is first necessary to prefer a petition ; which

must be presented by a member, and usually sets forth the

grievance desired to be remedied.'' This petition, when founded

on facts that may be in their nature disputed, is referred to a

committee of members, who examine the matter alleged, and

accordingly report it to the house ; and then, or otherwise, upon

the mere petition, leave is given to bring in the bill. In public

matters the bill is brought in upon motion made to the house,

without any petition at all. Formerly all bills were drawn in the

form of petitions to the Crown, which were entered upon the parlia-

ment rolls with the sovereign's answer thereunto subjoined, not in

any settled form of words, but as the circumstances of the case

required ;
^ and at the end of each parliament the judges drew

them into the form of a statute, which was entered on the statute

in such a case he usually votes negatively. under the authority of each house.

The speaker of the House of Lords has These constitute what are called the

no casting vote, his vote being counted " Standing Orders," and they must in

with the rest of the House : and in the general be complied with in all cases,

case of an equality of votes, the non- A standing-order committee, as it is

contents or negative voices have the same termed, is appointed at the coramence-

effect and operation as if they were in mentof every session, and this committee

fact a majority, upon the principle, sem- will, in particular cases, where there has

per prsesumitur pro neganti.' been no intentional disregard of the

' When the House of Commons resolves standing orders of the house, and no

itself into a committee, the chairman of evil consequences are likely to arise

committees, who is regularly appointed therefrom, recommend the house to dis-

at the commencement of every parlia- pense with the standing orders, so as to

ment, takes the speaker's chair ; and the allow a bill to be proceeded with, for

speaker may then speak and vote as any which the proper notices have not been

other member ; but his doing so is very given, or the proceedings in which have

unusual.' not been in strict compliance with the

® ' The different modes of introducing standing orders. May's Law and Practice

and of proceeding in all bills, as well of Parliament.

public as private, form the subject of ' See among numberless instances the

a series of rules and directions, issued articuli cleri, 9 Edw. II.
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rolls. In the reign of Henry V., to prevent mistakes and abuses,

the statutes were drawn up by the judges before the end of the

parliament ; and, in the reign of Henry VI., bills in the form of

acts, according to the modern custom, were first introduced.

The persons directed to bring in the bill present it in a

competent time to the house, drawn out 'and printed' with a

multitude of * italics,' where anything occurs that is dubious, or

necessary to be settled by the parliament itself, such especially

as the precise dates of times, the nature and quantities of penalties,

or of any sums of money to be raised, * which italics are theoreti-

cally ' blanks, of void spaces, being indeed only the skeleton of

the bill. In the House of Lords, if the bill begins there, it is,

when of a private nature, referred to two of the judges, to examine

and report the state of the facts alleged, to see that all necessary

parties consent, and to settle all points of technical propriety.

This is read a first time, and at a convenient distance a second

time ; and after each reading the speaker opens to the house the

substance of the bill, and puts the question whether it shall

proceed any farther? The introduction of the bill may be

originally opposed, as the bill itself may at either of the readings

;

and, if the opposition succeeds, the bill must be dropped for that

session ; as it must also, if opposed with success in any of the

subsequent stages.

After the second reading it is committed, that is, referred to a

committee, which is either selected by the house in matters of

small importance, or else, upon a bill of consequence, the house

resolves itself into a committee of the whole house. A committee

of the whole house is composed of every member ; and, to form it,

the speaker quits the chair, * the chairman of committees acting as

chairman,' and may sit and debate as a private member. In these

committees the bill is debated clause by clause, amendments

made, the blanks filled up, and sometimes the bill entirely new-

modelled. After it has gone through the committee, the chair-

man reports it to the house with such amendments as the committee

have made ; and then the house reconsiders the whole bill again,

and the question is repeatedly put upon every clause and

amendment. When the house has agreed or disagreed to the

amendments of the committee, and sometimes added new
amendments of its own, the bill is then in due course read a
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third time, and amendments are sometimes then made to it, and
new clauses added. The speaker then again opens the contents,

and holding it up in his hands, puts the question, whether the

bill shall pass ? If this is agreed to, the title to it is then

settled ; which used to be a general one for all the acts passed in

the session, till in the first year of Henry VIII. distinct titles

were used for each chapter. After this, one of the members is

directed to carry it to the lords, and desire their concurrence

;

who, attended by several more, carries it to the bar of the House
of Peers, and there delivers it to their speaker, who comes down
from his woolsack to receive it.

It there passes through the same forms, and, if rejected, no

more notice is taken, but it passes sub silentio, to prevent unbe-

coming altercations. But if it is agreed to, the lords send a

message, upon matters of high dignity and importance, by two of

the judges, that they have agreed to the same; and the bill

remains with the lords if they have made no amendment to it.

But if any amendments are made, such amendments are sent

down with the bill, to receive the concurrence of the commons.

If the commons disagree to the amendments, a conference

usually follows between members deputed from each house ; who,

from the most part, settle and adjust the difference : but, if

both houses remain inflexible, the bill is dropped. If the commons
agree to the amendments, the bill is sent back to the lords by

one of the members, with a message to acquaint them therewith.

The same forms are observed, mutatis mutandis, when the bill

begins in the House of Lords. And when both houses have done

with any bill, it always is deposited in the House of Peers, to wait

the royal assent ; except in the case of a bill of supply, which

after receiving the concurrence of the lords is sent back to the

House of Commons^ When an act of grace or pardon is passed,

it is first signed by the sovereign, and then read once only in each

of the houses, without any amendment.'^

The royal assent may be given in two ways : 1. In person

;

when the sovereign comes to the House of Peers, in his crown

and royal robes, and sending for the commons to the bar, the

titles of all the bills that have passed both houses are read ; and

the sovereign's answer is declared by the clerk of the parliament

in Norman-French : a badge, it must be owned, now the only one

« Com. Jour. 24 July, 1662. " D'Ewes' Jour. 20, 73 ; Com. Jour. 17 June, 1747.
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remaining, of conquest ; and which one could wish to see fall into

total oblivion, unless it be reserved as a solemn memento to

remind us that our liberties are mortal, having once been destroyed

by a foreign force. If the sovereign consents to a public bill, the

clerk usually declares, " le roy, or la reine, le veut, the king, or the

" queen, wills it so to be ;" if to a private bill, " soit fait comme il est

" desire, be it as it is desired." If the sovereign refuses his assent,

it is in the gentle language of " le roy savisera, the king will

" advise upon it." When a bill of supply is passed, it is carried

up and presented to the king by the speaker of the House of

Commons ; ' and the royal assent is thus expressed, " le roy remercie

" ses loyal subjects, accepte levr benevolence, et aussi le veut, the king
" thanks his loyal subjects, accepts their benevolence, and wills it

" so to be." In case of an act of grace, which originally proceeds

from the crown, and has the royal assent in the first stage of it,

the clerk of the parliament thus pronounces the gratitude of the

subject :
" les prelats, seigneurs, et commons, en cepresent parliament

" assembles au nom de touts vous autres subjects, remercient tres

" huinblemerU votre majeste, et prient a Dieu vous donner en sante

" hone vie et longue ; the prelates, lords, and commons, in this

" present parliament assembled, in the name of all your other

" subjects, most humbly thank your majesty, and pray to God to

" grant you in health and wealth long to live."^ 2. By the

statute 33 Hen. VIII. c. 21, the king may give his assent by
letters patent under his great seal, signed with his hand, and
notified in his absence to both houses assembled together in the

high house. And, when the bill has received the royal assent in

either of these ways, it is then, and not before, a statute or act of

parliament.

This statute or act is placed among the records of the kingdom,

there needing no formal promulgation to give it the force of a

law, as was necessary by the civil law with regard to the em-

peror's edicts, because every man in England is, in judgment of

law, party to making an act of parliament, being present thereat

by his representatives. Formally, before the invention of printing,

it was used to be published by the sheriff of every county, the

king's writ being sent to him at the end of every session, to-

gether with a transcript of all the acts made at that session,

commanding him, *^ut statuta ilia, et omnes articulos in eisdem

' Rot. Pari. 9 Hen. IV. in Pryn. 4 Inst. 30, 31. ^ D'Ewes' Jour. 35.
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" contentos, in singulis locis vhi expedite viderit, piiblice prodamari,
" et firmiter teneri et ohservari faciat." And the usage was to

proclaim them at his county court, and there to keep them, that

whoever would might read or take copies thereof ; which custom

continued till the reign of Henry VII.'^ ' Now, however, all the

statutes of the realm are regularly printed by the Queen's printer,

for the information of the whole land ; and copies so printed are

admitted as evidence of the statutes themselves in all courts of

justice.'

'

An act of parliament, thus made, is the exercise of the highest

authority that this kingdom acknowledges upon earth. It has

power to bind every subject in the land, and the dominions

thereunto belonging ; nay, even the sovereign himself, if particu-

larly named therein. And it cannot be altered, amended, dis-

pensed with, suspended, or repealed, but in the same forms and

by the same authority of parliament : for it is a maxim in law

that it requires the same strength to dissolve as to create an

obligation. It is true it was formally held that the king might

in many cases dispense with penal statutes ;
™ but now, by statute

1 W. & M. st. 2, c. 2, it is declared that the suspending or

dispensing with laws by regal authority, without consent of

parliament, is illegal.

VII. There remains only, in the seventh and last place, to add

a word or two concerning the manner in which parliaments may
be adjourned, prorogued, or dissolved.

An adjournment is no more than a continuance of the session

from one day to another, as the word itself signifies : and this is

done by the authority of each house separately every day ; and

sometimes for a fortnight or a month together, as at Christmas or

Easter, or upon other particular occasions. But the adjournment

of one house is no adjournment of the other. It has also been"

usual when the sovereign has signified his pleasure that both or

either of the houses should adjourn themselves to a certain day,

to obey the royal pleasure so signified, and to adjourn accordingly.

Otherwise, besides the indecorum of a refusal, a prorogation would

assuredly follow : which would often be very inconvenient to both

public and private business : for prorogation puts an end to the

" 3 Inst. 41; 4 Inst. 26. " Finch, L. 81, 234; Bacon. Elem.

' 41 Geo. III. c. 90, s. 9 ; 8 & 9 Vict. c. 19.

c. 113, ss. 3, 4. " Com. Jour, passim.
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session ; and then such bills as are only begun and not perfected,

must be resumed de novo, if at all, in a subsequent session ; where-

as, after an adjournment, all things continue in the same state as

at the time of the adjournment made, and may be proceeded on

without any fresh commencement.

A prorogation is the continuance of the parliament from one

session to another, as an adjournment is the continuation of the

session from day to day. This is done by the royal authority,

expressed either by the lord chancellor in the presence of the

sovereign, or by commission from the Cro\vn, or frequently by
proclamation." Both houses are necessarily prorogued at the

same time, it being a prorogation not of the House of Lords, or

Commons, but of the parliament. The session is never under-

stood to be at an end until a prorogation ; though, unless some

act be passed or some judgment given in parliament, it is in

truth no session at all. And formerly the usage was, for the

sovereign to give the royal assent to all such bills as he approved,

at the end of every session, and then to prorogue the parliament;

though sometimes only for a day or two ; ^ after which all busi-

ness then depending in the houses was to be begun again. Which
custom obtained so strongly, that it once became a question,**

whether giving the toyal assent to a single bill did not of course

put an end to the session. And, though it was then resolved in

the negative, yet the notion was so deeply rooted, that the sta-

tute 1 Car. I. c. 7, was passed to declare that the king's assent to

that and some other acts should not put an end to the session
;

and, even so late as the reign of Charles II., we find a proviso

frequently tacked to a bill,' that his majesty's assent thereto

should not determine the session of parliament. But it now
seems to be allowed, that a prorogation must be expressly made,

in order to determine the session. ' This prorogation is usually

• ' See 30 & 31 Vict. c. 81. When it sage, in the House of Lords, when the

is intended that parliament shall meet lord chancellor reads the writ of proroga-

for the dispatch of btisiness on the day to tion, and declares parliament to be pro-

which it is prorogued, notice to this effect rogued accordingly.' Com. Dig. ParL

is given in the proclamation : otherwise p. 2 ; Com. Jour. 26 Nov. 1790 ; 3 Nov.

it is prorogued to another day by a writ 1761.

of prorogation. It is usual upon the day ^ Com. Jour. 21 Oct. 1553.

on which the writs of summons are re- » Com. Jour. 21 Nov. 1554.

tumable, for some of the oiiicers of the ' Stat. 12 Car. II. c. 1 ; 22 & 23 Car.

House of Commons to assemble, without II. c. 1.

entering the house, or waiting for a mes-

VOL. I. M
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for forty days, but the sovereign can always summon an adjourned

or prorogued parliament to meet for the dispatch of business on

any day not less than six days from the date of the proclamation,

notwithstanding any previous adjournment or prorogation to a

more distant day.' ^

A dissolution is the civil death of the parliament ; and this may
be eifected three ways : 1. By the sovereign's will, expressed

either in person or by representation. For, as the Crown has the

sole right of convening the parliament, so also it is a branch of

the royal prerogative, that he may, whenever he pleases, pro-

rogue the parliament for a time, or put a final period to its

existence. If nothing had a right to prorogue or dissolve a

parliament but itself, it might happen to become perpetual.

And this would be extremely dangerous, if at any time it should

attempt to encroach upon the executive power ; as was fatally

experienced by the unfortunate King Charles I., who, having

unadvisedly passed an act to continue the parliament then in

being till such time as it should please to dissolve itself, at last

fell a sacrifice to that inordinate power which he himself had

consented to give them. It is, therefore, extremely necessary

that the Crown should be empowered to regulate the duration of

these assemblies, under the limitations which the English con-

stitution has prescribed : so that, on the one hand, they may
frequently and regularly come together for the dispatch of busi-

ness, and redress of grievances ; and may not, on the other, even

with the consent of the Crown, be continued to an inconvenient

or unconstitutional length.

2. A parliament ' at common law, is ' dissolved by the demise

of the Crown. This dissolution formerly happened immediately

upon the death of the reigning sovereign ; for he being con-

sidered in law as the head of the parliament, caput, principium, et

finis, that failing, the whole body was held to be extinct. But
calling a new parliament immediately on the inauguration of the

successor being found inconvenient, and dangers being appre-

hended from having no parliament in being in case of a disputed

succession, it was enacted by the statute 6 Anne, c. 7, that the

parliament in being should continue for six months after the

death of any king or queen, unless sooner prorogued or dissolved

by the successor. ' Then by statute 37 Geo. III. c. 127, it was

» 37 Geo. III. c. 127 ; 39 & 40 Geo. III. c. 14 ; 33 & 34 Vict. c. 81.
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provided that in case of the demise of the Crown between the

dissolution of parliament and the day appointed for assembling a

new parliament, the last parliament should immediately convene

and continue for six months unless sooner prorogued or dissolved

by the successor ; and in case of the demise of the Crown on or

after the day appointed for the assembling a new parliament, but

before it had actually met and sat, that such new parliament

should immediately convene and sit, and continue sitting for sii

months unless sooner prorogued or dissolved by the successor.

And now, by 30 & 31 Vict. c. 102, s. 51, the parliament in being

at any future demise of the Crown, is to continue so long as it

would have continued but for such demise, unless sooner pro-

rogued or dissolved.'

3. Lastly, a parliament may be dissolved or expire by length of

time. For if either the legislative body were perpetual ; or might

last for the life of the prince who convened them, as formerly
;

and were so to be supplied, by occasionally filling the vacancies

with new representatives ; in these cases, if it were once corrupted

the evil would be past all remedy : but when different bodies

succeed each other, if the people see cause to disapprove of the

present, they may rectify its faults in the next. A legislative

assembly also, which is sure to be separated again, whereby its

members will themselves become private men, and subject to the

full extent of the laws which they have enacted for others, will

think themselves bound, in interest as well as duty, to make only

such laws as are good. The ijtmost extent of time that the same

parliament was allowed to sit by the statute 6 W. & M. c. 2, was

three years; after the expiration of which, reckoning from the

return of the first summons, the parliament was to have no longer

continuance. But by the statute of 1 Geo. I. st. 2. c. 38, in order,

professedly, to prevent the great and continued expenses of fre-

quent elections, and the violent heats and animosities consequent

thereupon, and for the peace and security of the government then

just recovering from the Rebellion, this term was prolonged to

seven years : and, what alone is an instance of the vast authority

of parliament, the very same house, that was chosen for three

years, enacted its own continuance for seven. So that, as our

constitution now stands, the parliament must expire, or die a

nattiral death, at the end of every seventh year, if not sooner dis-

solved by the royal prerogative.

M 2
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CHAPTER III.

OF THE SOVEREIGN AND HIS TITLE.

The supreme executive power of these kingdoms is vested by our

laws in a single person, the king or queen ; for it matters not

to which sex the Crown descends : but the person entitled to it,

whether male or female, is immediately invested with all the en-

signs, rights, and prerogatives of sovereign power ; as is declared

by statute 1 Mar. st. 3, c. 1.

In discoursing of the royal rights and authority, I shall con-

sider the sovereign under six distinct views : 1. With regard to

his title. 2. His royal family, 3. His councils. 4. His duties.

6. His prerogative. 6. His revenue. And first, with regard to

his title.

The executive power of the English nation being vested in a

single person, by the general consent of the people, the evidence

of which general consent is long and immemorial usage, it became

necessary to the freedom, and peace of the state, that a rule should

be laid down, uniform, universal, and permanent; in order to

mark out with precision wJio is that single person, to whom are

committed, in subservience to the law of thp land, the care and

protection of the community ; and to whom, in return, the duty

and allegiance of every individual are due. It is of the highest

importance to the public tranquillity, and to the consciences of

private men, that this rule should be clear and indisputable ; and

our constitution has not left us in the dark upon this material

occasion. It will therefore be the endeavour of this chapter to

trace out the constitutional doctrine of the royal succession, with

that freedom and regard to truth, yet mixed with that reverence

and respect, which the principles of liberty and the dignity of

the subject require.

The grand fundamental maxim upon which the jus coronse, or

right of succession to the throne of these kingdoms, depends, I take

to be this ;
" that the Crown is, by common law and constitutional
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" custom, hereditary ; and this in a manner peculiar to itself

;

" but that the right of inheritance may from time to time be

" changed or limited by act of parliament ; under which limita-

" tions the Crown still continues hereditary." And this pro-

position it will be the business of this chapter to prove, in

all its branches ; first that the Crown is hereditary ; secondly,

that it is hereditary in a manner peculiar to itself; thirdly,

that this inheritance is subject to limitation by parliament

;

lastly, that when it is so limited, it is hereditary in the new

proprietor.

1. First, it is in general hereditary, or descendible to the next

heir, on the death or demise of the last proprietor. All regal

governments must be either hereditary or elective; and, as I

believe there is no instance wherein the Crown of England has

ever been asserted to be elective, * except at the trial ' of King
Charles I., it must of consequence be hereditary. Yet while I

assert a hereditary, I by no means intend AJure divino title to the

throne. Such a title may be allowed to have subsisted under the

theocratic establishments of the children of Israel in Palestine,

but it never yet subsisted in any other country, save only so far

as kingdoms, like other human fabrics, are subject to the general

and ordinary dispensations of Providence. Nor indeed have a

jure divino and a hereditary right any necessary connexion with

each other, as some have very weakly imagined. The titles of

David and Jehu were equally jure divino, as those of either

Solomon or Ahab ; and yet David slew the sons of his predecessor,

and Jehu his predecessor himself. And when our kings have
the same warrant as they had, whether it be to sit upon the

throne of their fathers, or to destroy the bouse of the preceding

sovereign, they will then, and not before, possess the Crown
of England by a right like theirs, immediately derived from
heaven. The hereditary right which the laws of England
acknowledge, owes its origin to the founders of our constitution,

and to them only. It has no relation to, nor depends upon, the

civil laws of the Jews, the Greeks the Romans, or any other

nation upon earth ; the municipal laws of one society, having

no connexion with, or influence upon, the fundamental polity

of another. The founders of our English monarchy might
perhaps, if they had thought proper, have made it an elective

monarchy ; but they rather chose, and upon good reason, to

establish originally a succession by inheritance. This has been
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acquiesced in by general consent ; and ripened by degrees into

common law : the very same title that every private man has to

his own estate. Lands are not naturally descendible any more
than thrones ; but the law has thought proper, for the benefit and

peace of the public, to establish hereditary succession in the one

as well as the other.

It must be owned, an elective monarchy seems to be the most

obvious, and best suited of any to the rational principles of govern-

ment, and the freedom of human nature : and accordingly we find

from history that, in the infancy and first rudiments of almost

every state, the leader, chief magistrate, or prince, has usually

been elective. And, if the individuals who compose that state

could always continue true to first principles, uninfluenced by
passion or prejudice, unassailed by corruption, and unawed by
violence, elective succession were as much to be desired in a

kingdom, as in other inferior communities. The best, the wisest,

and the bravest man would then be sure of receiving that crown,

which his endowments had merited ; and the sense of an unbiassed

majority would be dutifully acquiesced in by the few who were

of different opinions. But history and observation will inform us,

that elections of every kind are too frequently brought about by
influence, partiality, and artifice : and, even where the case is

otherwise, these practices will be often suspected, and as constantly

charged upon the successful, by a splenetic disappointed minority.

This is an evil to which all societies are liable ; as well those of a

private and domestic kind, as the great community of the public,

which regulates and includes the rest. But in the former there is

this advantage ; that such suspicions, if false, proceed no farther

than jealousies and murmurs, which time will effectually suppress

;

and, if true, the injustice may be remedied by legal means, by an

appeal to those tribunals to which every member of society has,

by becoming such, virtually engaged to submit. Whereas in

the great and independent society, which every nation composes,

there is no superior to resort to but the law of nature ; no method

to redress the infringements of that law but the actual exertion of

private force. As therefore between two nations, complaining of

mutual injuries, the quarrel can only be decided by the law

of arms ; so in one and the same nation, when the fundamental

principles of their common union are supposed to be invaded, and

more especially when the appointment of their chief magistrate is

alleged to be unduly made, the only tribunal to which the com-
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plainants can appeal, is that of the God of battles ; the only

process by which the appeal can be carried on is that of a civil

and intestine war. A hereditary succession to the Crown is there-

fore now established in this and most other countries, in order to

prevent that periodical bloodshed and misery, which the history

of ancient imperial Rome and the more modern experience of

Poland and Germany, may show us are the consequences of

elective kingdoms.

2. But, secondly, as to the particular mode of inheritance, it

in general corresponds with the feudal path of descents, chalked

out by the law in succession to landed estates. Like estates, the

Crown will descend lineally to the issue of the reigning monarch,

as it did from King John to Bichard II., through a regular

pedigree of six lineal generations. As in common descents, the

preference of males to females, and the right of primogeniture

among the males, are strictly adhered to. Thus Edward V.

succeeded to the Crown in preference to Richard his younger

brother, and Elizabeth his elder sister. Like lands or tenements,

the Crown, on failure of the male line, descends to. the issue

female. Thus Mary I. succeeded to Edward VI., and the line of

Margaret Queen of Scots, the daughter of Henry VII., succeeded

on failure of the line of Henry VIII., his son. But among the

females, the Crown descends by right of primogeniture to the

eldest daughter only and her issue; and not, as in common
inheritances, to all the daughters at once ; the evident necessity

of a sole succession to the throne having occasioned the royal law

of descents to depart from the common law in this respect ; and

therefore Queen Mary, on the death of her brother, succeeded to

the Crown alone, and not in partnership with her sister Elizabeth.

Again, the doctrine of representation prevails in the descent of

the Crown, as it does in other inheritances ; whereby the lineal

descendants of any person deceased stand in the same place as

their ancestor, if living, would have done. Thus Richard II.

succeeded his grandfather Edward III., in right of his father the

Black Prince, to the exclusion of all his uncles, his grandfather's

younger children. Lastly, on failure of lineal descendants, the

Crown goes to the next collateral relations of the late king
;
pro-

vided they are lineally descended from the blood-royal, that is,

from that royal stock which originally acquired the Crown.

Thus Henry I. succeeded to William II., John to Richard I., and
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James I. to Elizabeth, being all derived from the Conqueror, who
was then the only regal stock.

3. The doctrine of hereditary right does by no means imply an

indefeasible right to the throne. No man will, I think, assert this,

that has considered our laws, constitution, and history, without

prejudice and with any degree of attention. It is unquestionably

in the breast of the supreme legislative authority of this king-

dom, the sovereign and both houses of parliament, to defeat this

hereditary right ; and, by particular entails, limitations and pro-

visions, to exclude the immediate heir, and vest the inheritance

in any one else. This is strictly consonant to our laws and con-

stitution ; as may be gathered from the expression so frequently

used in our statute book, of the "king's majesty, his heirs, and

successors." In which we may observe, that as the word " heirs
"

necessarily implies an inheritance or hereditary right, generally

subsisting in the royal person ; so the word " successors " distinctly

taken, must imply that this inheritance may sometimes be broken

through, or that there may be a successor, without being the heir,

of the king. And this is so extremely reasonable, that without

such a power, lodged somewhere, our polity would be very de-

fective. For let us barely suppose so melancholy a case, as that

the heir apparent should be a lunatic, an idiot, or otherwise in-

capable of reigning ; how miserable would the condition of the

nation be, if he were also incapable of being set aside !—It is

therefore necessary that this power should be lodged somewhere
;

and yet the inheritance and regal dignity would be very precarious

indeed, if this power were expressly and avowedly lodged in the

hands of the subject only, to be exerted whenever prejudice,

caprice, or discontent should happen to take the lead. Con-

sequently it can nowhere be so properly lodged as in the two

houses of parliament, by and with the consent of the reigning

sovereign ; who, it is not to be supposed, will agree to anything

improperly prejudicial to the rights of his own descendants. And
therefore in the king, lords, and commons, in parliament assembled,

our laws have expressly lodged it.

4. But, fourthly ; however the Crown may be limited or trans-

ferred, it still retains its descendible quality, and becomes here-

ditary in the wearer of it. And hence in our law the king is

said never to die, in his political capacity ; though, in common
with other men, he is subject to mortality in his natural : because
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immediately upon the natural death of Henry, William, or

Edward, the sovereign survives in his successor. For the right

of the Crown vests, eo instanti, upon his heir ; either the haeres

natus, if the course of descent remains unimpeached, or the hasres

foetus, if the inheritance be under any particular settlement. So

that there can be no interregnum : the right of sovereignty being

fully invested in the successor by the very descent of the Crown.*

And therefore, however acquired, it becomes in him absolutely

hereditary, unless by the rules of the limitation it is otherwise

ordered and determined. In the same manner as landed estates,

to continue our former comparison, are by the law hereditary, or

descendible to the heirs of the owner ; but still there exists a

power, by which the property of those lands may be transferred

to another person. If this transfer be made simply and absolutely,

the lands will be hereditary in the new owner, and descend to

his heir-at-law ; but if the transfer be clogged with any limitations,

conditions, or entails, the lands must descend in that channel, so

limited and prescribed, and no other.

In these four points consists, as I take it, the constitutional

notion of hereditary right to the throne ; which will be still

farther elucidated, and made clear beyond all dispute, from a

short historical .view of the succession to the Crown of England,

the doctrines of our ancient lawyers, and the several acts of parlia-

ment that have from time to time been made, to create, to declare,

to confirm, to limit, or to bar the hereditary title to the throne.

And in the pursuit of this inquiry, we shall find, that from the

days of Egbert, the first sole monarch of this kingdom, even to

the present, the four cardinal maxims above mentioned have ever

been held constitutional canons of succession. It is true, the

succession, through fraud, or force, or sometimes through necessity,

when in hostile times the Crown descended on a minor or the

like, has been very frequently suspended ; but has generally at

last returned back into the old hereditary channel, though some-

times a very considerable period has intervened. And, even in

those instances where the succession has been violated, the Crown
has ever been looked upon as hereditary in the wearer of it. Of
which the usurpers themselves were so sensible, that they for

• * Upon this principle the statutes considered to begin in 1649, on the death

passed in the first parliament of Charles of Charles I., and not in 1660, or the

II. are said to have been passed in the Restoration.'

twelfth year of his reign, which was
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the most part endeavoured to vamp up some feeble show of a

title by descent, in order to amuse the people while they gained

possession of the kingdom. And, when possession was once

gained, they considered it as the purchase or acquisition of a

new estate of inheritance, and transmitted it or endeavoured to

transmit it to their own posterity, by a kind of hereditary right

of usurpation.

King Egbert, about the year 800, found himself in possession

of the throne of the West Saxons by a long and undisturbed

descent from his ancestors of above three hundred years. How
his ancestors acquired their title, whether by force, by fraud, by
contract, or by election, it matters not much to inquire ; and is

indeed a point of such high antiquity, as must render all inquiries

at best but plausible guesses. His right must be supposed indis-

putably good, because we know no better. The other kingdoms
of the Heptarchy he acquired, some by consent, but most by a

voluntary submission. And it is an established maxim in civil

polity, and the law of nations, that when one country is united

to another in such a manner, as that one keeps its government

and states and the other loses them ; the latter entirely assimilates

with, or is melted down in, the former, and must adopt its laws and

customs.'' And in pursuance of this maxim there has ever been,

since the union of the Heptarchy in King Egbert,'' a general ac-

quiescence under the hereditary monarchy of the West Saxons,

through all the united kingdoms.

From Egbert to the death of Edmund Ironside, a period of

above two hundred years, the Crown descended regularly through

a succession of fifteen princes, without any deviation or interrup-

tion: save only that the sons ofKingEthelwolf succeeded to each

other in the kingdom, without regard to the children of the elder

branches, according to the rule of succession prescribed by their

father, and confirmed by the witena-gemote, in the heat of the

Danish invasions : and also that King Edred, the uncle of Edwy,

mounted the throne for about nine years, in the right of his

nephew, a minor, the times being very troublesome and dangerous.

But this was with a view to preserve, and not to destroy, the

succession : and accordingly Edwy succeeded him.

King Edmund Ironside was obliged, by the hostile irruption of

^ Puffendorf, L. of N. and N. b. 8, c. ' Turner's History of the Anglo-

12, § 6. Saxons, b. iii. c. 11.



THE SOVEREIGN AND HIS TITLE. 171

the Danes, at first to divide his kingdom with Canute, King of

Denmark; and Canute, after his death, seized the whole of it,

Edmund's son being driven into foreign countries. Here the

succession was suspended by actual force, and a new family

introduced upon the throne : in whom, however, this new-acquired

throne continued hereditary for three reigns; when upon the

death of Hardiknute, the anciept Saxon line was restored in

the person of Edward the Confessor.

He was not, indeed, the true heir to the Crown, being the

younger brother of King Edmund Ironside, who had a son

Edward, surnamed, from his exile, the Outlaw, still living. But
this son was then in Hungary : and, the English having just

shaken off the Danish yoke, it was necessary that somebody on

the spot should mount the throne; and the Confessor was the

next of the royal line then in England. On his decease without

issue, Harold I. 'was elected king;'** and almost at the same
instant came on the Norman invasion : the right to the Crown
being all the time in Edgar, surnamed Atheling, which signifies

in the Saxon language illustrious, or of royal blood, who was the

son of Edward the Outlaw, and grandson of Edmund Ironside

;

or, as Matthew Paris * well expresses the sense of our old constitu-

tion, *' Edinundus auiem Latusferreum, rex naturalis de stirpe

" regum, genuit Edwardum ; et Edwardus genuit Edgarum, cut de
" jure debebcUur regnum Anglorum."

William the Norman claimed the Crown by virtue of a pre-

tended grant from King Edward the Confessor ; a grant which, if

real, was in itself utterly invalid ; because it was made, as Harold
well observed in his reply to William's demand,' " absque generali
" senatus et popuJi conventu et edieto;" which also very plainly

implies, that it then was generally understood that the king,

with consent of the general council, might dispose of the Crown,
and change the line of succession ; and Edgar Atheling's right

was overwhelmed by the violence of the times ; though frequently

* • Sir W. Blackstone says, "iMurped " Harold the son of Godwine to be King
(he throne." " But the choice of the " of the English and lord of the Isle of
Witan," says Freeman, Hist, of Nor. Conq. " Britain. On no day in their annuls did

0. xi. " was speedy and unanimous. ... "the English people win for themselves
'• The assembled people of England in " a higlier or a purer fame."
" the exercise of their ancient and un- • a.d. 1066.

doubted right, chose with one voice ' William of Malmsb. 1. 3.
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asserted by the English nobility after the Conquest, till such

time as he died without issue : but all their attempts proved

unsuccessful, and only served the more firmly to establish the

Crown in the family which had newly acquired it.

This conquest, then, by William of Normandy was, like that of

Canute before, a forcible transfer of the Crown of England into a

new family ; but, the Crown being so transferred, all the inherent

properties of the Crown were with it transferred also. For, the

victory obtained at Hastings not being a victory over the nation

collectively,^ but only over the person of Harold, the only right

that the Conqueror could pretend to acquire thereby, was the

right to possess the Crown of England, not to alter the nature

of the government. And, therefore, as the English laws still

remained in force, he must necessarily take the Crown subject to

those laws, and with all its inherent properties ; the first and
principal of which was its descendibility. Here then we must
drop our race of Saxon kings, at least for a while, and derive our

descents from William the Conqueror, as from a new stock, who
acquired by right of war, such as it is, yet still the dernier

ressort of kings, a strong and undisputed title to the inheritable

Crown of England.

Accordingly, it descended from him to his sons William II. and
Henry I. Eobert, it must be owned, his eldest son, was kept

out of possession by the arts and violence of his brethren : who
perhaps might proceed upon a notion, which prevailed for some
time in the law of descents, though never adopted as the rule of

public successions,*^ that when the eldest son was already provided

for, as Kobert was constituted Duke of Normandy by his father's

will, in such a case the next brother was entitled to enjoy the

rest of their father's inheritance. But, as he died without issue,

Henry at last had a good title to the throne, whatever he might
have at first.

Stephen of Blois, who succeeded him, was indeed the grandson

of the Conqueror, by Adelicia, his daughter, and claimed the

throne by a feeble kind of hereditary right : not as being the

nearest of the male line, but as the nearest male of the blood

8 Hale, Hist. C. L. c. 5 ; Seld. Review " Lyttelton's Life of Hen. II. v. i. p.

of Tithes, c. 8. 467.
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royal, excepting his elder brother Theobald, who was Earl of

Blois, and therefore seems to have waived, as he certainly never

insisted on, so troublesome and precarious a claim. The real right

was in the Empress Matilda or Maud, the daughter of Henry I.

;

the rule of succession being, where women are admitted at all,

that the daughter of a son shall be preferred to the son of a

daughter. So that Stephen was little better than a mere usurper

;

and therefore, he rather chose to rely on a title by election,' while

the Empress Maud did not fail to assert her hereditary right by

the sword ; which dispute was attended with various success, and

ended at last in the compromise made at Wallingford, that Stephen

should keep the Crown, but that Henry, the son of Maud, should

succeed him, as he afterwards accordingly did.

Henry, the second of that name, was, next after his mother

Matilda, the undoubted heir of William the Conqueror ; but he

had also another connexion in blood, which endeared him still

farther to the English. He was lineally descended from Edmund
Ironside, the last of the Saxon race of hereditary kings. For

Edward the Outlaw, the son of Edmund Ironside, had, besides

Edgar Atheling, who died without issue, a daughter Margaret, who

was married to Malcolm, King of Scotland ; and in her the Saxon

hereditary right resided. By IVIalcolm she had several children,

and among the rest Matilda, the wife of Henry I., who by him

had the Empress Maud, the mother of Henry II. Upon which

account the Saxon line is in our histories frequently said to have

been restored in his person : though in reality, that right sub-

sisted in the sons of Malcolm by Queen Margaret ; King Henry's

best title being as heir to the Conqueror.

From Henry II., the Crown descended to his eldest son,

Richard I., who dying childless, the right vested in his nephew
Arthur, the son of GeoflTrey his next brother: but John, the

youngest son of King Henry, seized the throne; claiming, as

appears from his charters, the Crown by hereditary right : ^ that

is to say, he was next of kin to the deceased king, being his

surviving brother : whereas Arthur was removed one degree

farther, being his brother's son, though by right of representation

' "Ego Stephanus Dei gratia assensu ^ "

—

Regni Anglise ; quod nobis jure

eleri et populi in regem Anglorum electus, competit hxreditario." Spelm. Hist. R,

<fec." Cart. A.D. 1136: Ric. de Hagust- Joh. apud Wilkina, 354.

aid. 314: Hearne ad Guil. Neubr. 711.
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he stood in the place of his father Geoffrey. And however flimsy

this title, and those of William Rufus and Stephen of Blois, may
appear at this distance to us, after the law of descents has now
been settled, for so many centuries, they were sufficient to puzzle

the understandings of our brave, but unlettered ancestors. Nor
indeed, can we wonder at the number of partisans, who espoused

the pretensions of King John in particular ; since, even in the

reign of his father King Henry II., it was a point undetermined ;

^

whether, even in common inheritances, the child of an elder

brother should succeed to the land in right of representation, or

the younger surviving brother in right of proximity of blood.

However, on the death of Arthur and his sister Eleanor without

issue, a clear and undisputable title vested in Henry III., the son

of John : and from him to Richard the Second, a succession of six

generations, the Crown descended in the true hereditary line.

Under one of which race of princes, we find it declared in parlia-

ment,^ "that the law of the Crown of England is, and always
" hath been, that the children of the king of England, whether
" born in England or elsewhere, ought to bear the inheritance

" after the death of their ancestors. Which law our sovereign

" lord the king, the prelates, earls, and barons, and other great

" men, together with all the commons in parliament assembled,

" do approve and afl&rm for ever."

Upon Richard the Second's resignation of the Crown, he having

no children, the right reverted to the issue of his grandfather,

Edward III. That king had many children, besides his eldest,

Edward the Black Prince of Wales, the father of Richard II.

:

but to avoid confusion I shall only mention three : William, his

second son, who died without issue ; Lionel, Duke of Clarence,

his third son ; and John of Gaunt, Duke of Lancaster, his fourth.

By the rules of succession, therefore, the posterity of Lionel,

Duke of Clarence, were entitled to the throne upon the resigna-

tion of King Richard ; and had accordingly been declared by the

king, many years before, the presumptive heirs of the Crown

:

which declaration was also confirmed in parliament.™ But Henry,

Duke of Lancaster, the son of John of Gaunt, having then a large

army in the kingdom, the pretence of raising which was to recover

his patrimony from the king, and to redress the grievances of the

subject, it was impossible for any other title to be asserted with

" Glanv. 1. 7, c. 3. ' 25 Edw. III. st. 2. •" Sandford's Gen. Hist. 24G,
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any safety ; and he became king under the title of Henry IV.

But, as Sir Matthew Hale remarks," though the people unjustly

assisted Henry IV. in his usurpation of the Crown, yet he was

not admitted thereto, until he had declared that he claimed, not

as a conqueror, which he very much inclined to do," but as a

successor, descended by right line of the blood royal ; as appears

from the rolls of parliament in those times. And in order to this

he set up a show of two titles : the one upon the pretence of

being the first of the blood royal in the entire male line, whereas

the Duke of Clarence left only one daughter, Philippa ; from

which female branch, by a marriage with Edmund Mortimer,

Earl of March, the house of York descended ; the other, by re-

viving an exploded rumour, first propagated by John of Gaunt,

that Edmund, Earl of Lancaster, to whom Henry's mother was

heiress, was in reality the elder brother of King Edward I.

;

though his parents, on account of his personal deformity, had

imposed him on the world for the younger ; and therefore

Henry would be entitled to the Crown, either as successor to

Richard II., in case the entire male line was allowed a preference

to the female, or, even prior to that unfortunate prince, if the

Crown could descend through a female, while an entire male line

was existing.

However, as in Edward the Third's time we find the parlia-

ment approving and affirming the law of the Crown, as before

stated, so in the reign of Henry IV., they actually exerted their

right of new-settling the succession to the Crown. And this was

done by the statute 7 Hen. IV. c. 2, whereby it is enacted, " that

" the inheritance of the Crown and realms of England and France,
" and all other the king's dominions, shall be set and remain ^ in

" the person of our sovereign lord the king, and in the heirs of

" his body issuing ;" and Prince Henry is declared heir-apparent

to the Crown, to hold to him and the heirs of his body issuing,

with remainder to Lord Thomas, Lord John, and Lord Humphry,
the king's sons, and the heirs of their bodies respectively, which

is indeed, nothing more than the law would have done before,

provided Henry the Fourth had been a rightful king. It, how-

ever, serves to show that it was then generally understood that

the king and parliament had a right to new-model and regulate

the succession to the Crown : and we may also observe with what
caution and delicacy the parliament then avoided declaring any

" Hist. C. L. c. 5. " Seld. Tit. Hon. 1,3. p 8oit mye et demoerge.
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sentiment of Henry's original title. However, Sir Edward Coke
more than once expressly declares,^ that at the time of passing

this act, the right of the Crown was in the descent from Philippa,

daughter and heir of Lionel, Duke of Clarence.

Nevertheless the Crown descended regularly from Henry IV.

to his son and grandson, Henry V. and VI. ; in the latter of whose

reigns the house of York asserted their dormant title ; and, after

embruing the kingdom in blood and confusion for seven years

together, at last established it in the person of Edward IV. At
his accession to the throne, after a breach of the succession that

continued for three descents, and above threescore years, the dis-

tinction of a king de jure and a king de facto began to be first

taken ; in order to indemnify such as had submitted to the late

establishment, and to provide for the peace of the kingdom by
confirming all honours conferred and all acts done, by those who
were now called the usurpers, not tending to the disherison of the

rightful heir. In the statute 1 Edw. IV. c. 1, the three Henrys

are styled, " late kings of England successively in dede, and
" not of ryght." And, in all the charters which I have met with of

King Edward, wherever he has occasion to speak of any of the

line of Lancaster, he calls them " nuper de facto, et non de jure,

reges anglise."

Edward IV. left two sons and a daughter ; the eldest of which

sons King Edward V. enjoyed the regal dignity for a very short

time, and was then deposed by Kichard, his unnatural uncle, who
immediately usurped the royal dignity ; having previously in-

sinuated to the populace a suspicion of bastardy in the children

of Edward IV., to make a show of some hereditary title ; after

which he is generally believed to have murdered his two nephews,

upon whose death the right of the Crown devolved to their sister

Elizabeth.

The tyrannical reign of King Kichard III. gave occasion to

Henry Earl of Eichmond to assert his title to the Crown ; a title

the most remote and unaccountable that was ever set up, and

which nothing could have given success to, but the universal

detestation of the then usurper Eichard. For, besides that he

claimed under a descent from John of Gaunt, whose title was

now exploded, the claim, such as it was, was through John Earl

of Somerset, a bastard son, begotten by John of Gaunt upon

Catherine Swinford. It is true, that by an act of parliament,

^ 4 Inst. 37, 205.
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2(J Eich. II., this son was, with others, legitimated and made in-

heritable to all lands, offices, and dignities, as if he had been born

in wedlock : but still with an express reservation of the Crown,
" exceptd dignitate regali"

^

Notwithstanding all this, immediately after the battle of Bos-

worth Field, he assumed the regal dignity ; the right of the Crown
then being, as Sir Edward Coke expressly declares,^ in Elizabeth,

eldest daughter of Edward IV. : and his possession was established

by parliament, holden the first year of his reign. In the act for

which purpose, the parliament seems to have copied the caution

of their predecessors in the reign of Henry IV. ; and therefore,

as Lord Bacon, the historian of this reign, observes, carefully

avoided any recognition of Henry VII.'s right, which indeed was

none at all ; and the king would not have it by way of new law

or ordinance, whereby a right might seem to be created and con-

ferred upon him ; and therefore a middle way was rather chosen,

by way, as the noble historian expresses it, of establishment, and

that under covert and indifferent words, " that the inheritance of

" the Crown should rest, remain, and ahide in King Henry VII.
" and the heirs of his body :" thereby providing for the future,

and at the same time acknowledging his present possession ; but

not determining either way, whether that possession was de jure

or de facto merely. However, he soon after married Elizabeth of

York, the undoubted heiress of the Conqueror, and thereby gained,

as Sir Edward Coke declares,* by much his best title to the Crown.

Whereupon the act made in his favour was so much disregarded,

that it never was printed in our statute books.

Henry the Eighth, the issue of this marriage, succeeded to the

Crown by clear indisputable hereditary right, and transmitted it

to his three children in successive order. But in his reign we,

at several times, find the parliament busy in regulating the suc-

cession to the kingdom. And, first, by statute 25 Henry VIII.

c. 12, which recites the mischiefs which have and may ensue by
disputed titles, because no perfect and substantial provision hath

been made by law concerning the succession ; and then enacts,

" that the Crown shall be entailed to his majesty, and the sons

" or heirs male of his body ; and in default of such sons to the

" Lady Elizabeth, who is declared to be the king's eldest issue

" female, in exclusion of the Lady Mary, on account of her supposed

' 4 Inst. 36. • 4 Inst. 37. * 4 Inst. 37.

VOL. I. N
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" illegitimacy by tlie divorce of her mother Queen Catherine,

" and to the Lady Elizabeth's heirs of her body ; and so on
" from issue female to issue female, and the heirs of their bodies,

" by course of inheritance according to their ages, as the Crown
" of England hath teen accustomed and ought to go, in case where
" there be heirs female of the same : and in default of issue

" female, then to the kings right heirs for ever." This single

statute is an ample proof of all the four positions we at first set

out with.

But upon the king's divorce from Anne Boleyn, this statute

was, with regard to the settlement of the Crown, repealed by

statute 28 Hen. VIII. c. 7, wherein the Lady Elizabeth is also,

as well as the Lady Mary, bastardized, and the Crown settled

on the king's children by Queen Jane Seymour, and his future

wives ; and, in defect of such children, then with this remarkable

remainder, to such persons as the king by letters patent, or last

will and testament, should limit and appoint the same. A vast

power ; but, notwithstanding, as it was regularly vested in him by

the supreme legislative authority, it was therefore indisputably

valid. But this power was never carried into execution ; for by

statute 35 Hen. VIII. c. 1, the king's two daughters are legitimated

again, and the Crown is limited to Prince Edward by name, after

that to the Lady Mary, and then to the Lady Elizabeth, and

the heirs of their respective bodies ; which succession took effect

accordingly, being indeed no other than the usual course of the

law, with regard to the descent of the Crown.

But lest there should remain any doubt in the minds of the

people, through this jumble of Acts for limiting the succession,

by statute 1 Mar. st. 2, c. 1, Queen Mary's hereditary right to

the throne is acknowledged and recognised in these words;

" the Crown of these realms is most lawfully, justly, and rightly

" descended and come to the queen's highness that now is, being

"the very, true, and undoubted heir and inheritrix thereof."

And again, upon the queen's marriage with Philip of Spain, in

the statute which settles the preliminaries of that match, the

hereditary right to the Crown is thus asserted and declared :
" as

" touching the right of the queen's inheritance in the realm and
" dominions of England, the children, whether male or female,

" shall succeed in them, according to the known laws, statutes,

" and customs of the same." Which determination of the par-

liament, that the succession shall continue in the usual course.
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seems tacitly to imply a power of new-modelling and altering it,

in case the legislature had thought proper.

On Queen Elizabeth's accession, her right is recognized in

still stronger terms than her sister's; the parliament acknow-

ledging, " that the queen's highness is, and in very deed and of

" most mere right ought to be, by the laws of God, and the laws
" and statutes of this realm, our most lawful and rightful sovereign

" liege lady and queen : and that her highness is rightly, lineally,

"and lawfully descended and come of the blood royal of this

" realm of England ; in and to whose princely person, and to the

" heirs of her body lawfully to be begotten, after her, the imperial

" crown and dignity of this realm doth belong." And in the

same reign, by statute 13 Eliz. c. 1, we find the right of parliament

to direct the succession of the Crown asserted in the most explicit

words. " If any person shall hold, affirm, or maintain that the
" common laws of this realm, not altered by parliament, ought
" not to direct the right of the Crown of England ; or that the
" queen's majesty, with and by the authority of parliament, is not
" able to make laws and statutes of sufficient force and validity,

" to limit and bind the Crown of this realm, and the descent,

" limitation, inheritance, and government thereof ;—such person,

" so holding, affirming, or maintaining, shall, during the life of

" the queen, be guilty of high treason ; and after her decease

"shall be guilty of a misdemeanor, and forfeit his goods and
« chattels."

On the death of Queen Elizabeth, without issue, the line of

Henry VIII. became extinct. It therefore became necessary to

recur to the other issue of Henry VII. by Elizabeth of York
his queen ; whose eldest daughter Margaret having married

James IV. king of Scotland, King James the Sixth of Scotland,

and of England the First, was the lineal descendant from that

alliance. So that in his person, as clearly as in Henry VIII.,

centred all the claims of diflferent competitors, from the Conquest

downwards, he being indisputably the lineal heir of the Conqueror.

And, what is still more remarkable, in his person also centred the

right of the Saxon monarchs which had been suspended from

the Conquest till his accession. For, as was formerly observed,

Margaret, the sister of Edgar Atheling, the daughter of Edward
the Outlaw, and grand-daughter of King Edmund Ironside, was

the person in whom the hereditary right of the Saxon kings,

supposing it not abolished by the Conquest, resided. She
N 2
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married Malcolm king of Scotland ; and Henry II., by a descent

from Matilda^their daughter, is generally called the restorer of

the Saxon line. But it must be remembered, that Malcolm by

his Saxon queen had sons as well as daughters : and that the

royal family of Scotland from that time downwards were the

offspring of Malcolm and Margaret. Of this royal family King

James the First was the direct lineal heir, and therefore united

in his person every possible claim by hereditary right to the

English as well as Scottish throne, being the heir both of Egbert

and William the Conqueror.

And it is no wonder that a prince of more learning than

wisdom, who could deduce a hereditary title for more than eight

hundred years, should easily be taught by the flatterers of the

times, to believe there was something divine in this right, and

that the finger of Providence was visible in its preservation.

Whereas, though a wise institution, it was clearly a human
institution ; and the right inherent in him no natural, but a

positive right. And in this and no other light was it taken

by the English parliament ; who by statute 1 Jac. I. c. 1, did

" recognize and acknowledge, that immediately upon the dissolu-

" tion and decease of Elizabeth late queen of England, the

" imperial crown thereof did by inherent birthright, and lawful

"and undoubted succession, descend and come to his most
" excellent majesty, as being lineally, justly, and lawfully, next

"and sole heir of the blood royal of this realm." Not a word

here of any right immediately derived from heaven : which if it

existed anywhere, must be sought for among the aborigines of the

island, the ancient Britons ; among whose princes indeed some

have gone to search it for him."

But wild and absurd as the doctrine of divine right most

undoubtedly is, it is still more astonishing, that when so many
human hereditary rights had centred in this king, his son and

heir King Charles the First should be told by ' the judges who

pronounced his sentence upon him,' that he was an elective

prince ; elected by his people, and therefore accountable to them,

in his own proper person, for his conduct. The confusion,

" Elizabeth of York, the mother of virtue of its descent from Gladys, only

Queen Margaret of Scotland, was heiress sister to Lewellin ap Jorwerth the Great,

of the house of Mortimer. And Carte had the true right to the principality of

observes, that the house of Mortimer, in Wales. Hist. Eng, iii. 705.
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instability, and madness, which followed the fatal catastrophe of

that pious and unfortunate prince, will be a standing argument
in favour of hereditary monarchy to all future ages, as they

proved at last to the then deluded people : who, in order to

recover that peace and happiness which for twenty years together

they had lost, in a solemn parliamentary convention of the estates

restored the right heir of the Cro^vn. And in the proclamation

for that purpose, which was drawn up and attended by both
" houses,'^ they declared, " that according to their duty and
"allegiance, they did heartily, joyfully and unanimously acknow-
" ledge and proclaim, that immediately upon the decease of our
" late sovereign lord King Charles, the imperial crown of these
" realms did by inherent birthright, and lawful and undoubted
" succession, descend aiid come to his most excellent majesty
" Charles the Second, as being lineally, justly, and lawfully, next
" heir of the blood royal of this realm : and thereunto they most
" humbly and faithfully did submit and oblige themselves, their

" heirs, and posterity for ever."

Thus I think it clearly appears, from the highest authority

this nation is acquainted with, that the Crown of England has

ever been a hereditary crown; though subject to limitations by
parliament. The remainder of this chapter will consist princi-

pally of those instances, wherein the parliament has asserted or

exercised this right of altering and limiting the succession : a

right which, we have seen, was before exercised and asserted in

the reigns of Henry TV., Henry VII., Henry VIII., Queen Mary,

and Queen Elizabeth.

The first instance, in point of time, is the famous bill of

exclusion, which raised such a ferment in the latter end of the

reign of King Charles the Second. It is well known that the

purport of this bill was to have set aside the king's brother and

presumptive heir, the Duke of York, from the succession, on the

score of his being a papist ; that it passed the House of Commons,

but was rejected by the lords ; the king having also declared

beforehand, that he never would be brought to consent to it.

And from this transaction we may collect two things : 1. That

the Crown was universally acknowledged to be hereditary ; and

the inheritance indefeasible unless by parliament: else it had

been needless to prefer such a bill. 2. That the parliament had

' Com. Joum. 8 May, 1660.
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a power to have defeated the inheritance : else such a bill had
been ineffectual.^ The commons acknowledged the hereditary

right then subsisting ; and the lords did not dispute the power,

but merely the propriety of an exclusion. However, as the bill

took no effect. King James the Second succeeded to the throne

of his ancestors: and might have enjoyed it during the re-

mainder of his life, but for his own infatuated conduct, which,

with other concurrent circumstances, brought on the Kevolution

in 1688.

The true ground and principle upon which that memorable

event proceeded, was an entirely new case in politics, which

had never before happened in our history ; the abdication of the

reigning monarch, and the vacancy of the throne thereupon. It

was not a defeazance of the right of succession, and a new limita-

tion of the Crown, by the king and both houses of parliament ; it

was the act of the nation alone, upon a conviction that there was

no king in being. For in a full assembly of the lords and

commons, met in a convention upon the supposition of this

vacancy, both houses ^ came to this resolution :
" that King James

" the Second, having endeavoured to subvert the constitution of

" the kingdom, by breaking the original contract between king and
" people ; and by the advice of Jesuits and other wicked persons,

" having violated the fundamental laws ; and having withdrawn

"himself out of this kingdom; has abdicated the government
" and that the throne is thereby vacant." ^ Thus ended at once,

by this sudden and unexpected vacancy of the throne, the old

line of succession ; which from the Conquest had lasted above six

hundred years, and from the union of the heptarchy in King

Egbert almost nine hundred. The facts themselves thus appealed

to, the king's endeavour to subvert the constitution by breaking

" Hallam's Const. Hist. v. ii. ch. 12. evil and wicked counsellors, invaded the

* Com. Jour. 7 Feb. 1688. fundamental constitution of this king-

y The convention in Scotland drew dom, and altered it from a legal and

the same conclusion, viz., the vacancy of limited monarchy to an arbitrary des-

the throne, from premises, and in Ian- potic power, and had governed the same

guage much more bold and intelligible

:

to tlie subversion of the Protestant re-

" The estates of the kingdom of Scotland ligion and violation of the laws and

find and declare, that King James the liberties of the nation, inverting all the

Seventh, being a professed papist, did ends of government, whereby he had fore-

assume the royal power, and acted as a faulted the Crown, and the throne be-

king, without ever taking the oath re- came vacant."

—

[Christian.]

quired by law ; and had, by the advice of
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the original contract, his violation of the fundamental laws, and

his withdrawing himself out of the kingdom, were evident and

notorious ; and the consequences drawn from these facts, namely,

that they amounted to an abdication of the government ; which

abdication did not aflfect only the person of the king himself, but

also all his heirs, and rendered the throne absolutely and com-

pletely vacant, it belonged to our ancestors to determine. For
whenever a question arises between the society at large and any
magistrate vested with powers originally delegated by that society,

it must be decided by the voice of the society itself ; there is not

upon earth any other tribunal to resort to. And that these con-

sequences were fairly deduced from these facts, our ancestors have

solemnly determined, in a full parliamentary convention repre-

senting the whole society. The reasons upon which they decided

may be found at large in the parliamentary proceedings of the

times ; and may be matter of instructive amusement for us to

contemplate, as a speculative point of history. But care must be

taken not to carry this inquiry farther, than merely for instruction

or amusement. The idea, that the consciences of posterity were

concerned in the rectitude of their ancestors' decisions, gave birth

to those dangerous political heresies, which so long distracted the

state, but at length are happily extinguished. I therefore rather

choose to consider this great political measure upon the solid

footing of authority, than to reason in its favour from its justice,

moderation, and expediency : because that might imply a right

of dissenting or revolting from it, in case we should think it to

have been unjust, oppressive, or inexpedient. Whereas, our an-

cestors having most indisputably a competent jurisdiction to decide

this great and important question, and having in fact decided it,

it is now become our duty at this distance of time to acquiesce in

their determination, being born under that establishment which

was built upon this foundation, and obliged by every tie, religious

as well as civil, to maintain it.

But, while we rest this fundamental transaction, in point of

authority, upon grounds the least liable to cavil, we are bound
both in justice and gratitude to add, that it was conducted with

a temper and moderation, which naturally arose from its equity

:

that, however it might in some respects go beyond the letter of

our ancient laws, the reason of which will more fully appear here-

after, it was agreeable to the spirit of our constitution and the

rights of human nature ; and that though in other points, owing
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to the peculiar circumstances of things and persons, it was not

altogether so perfect as might have been wished, yet from thence

a new era commenced, in which the bounds of prerogative and

liberty have been better defined, the principles of government

more thoroughly examined and understood, and the rights of the

subject more explicitly guarded by legal provisions, than in any

other period of English history. In particular it is worthy of

observation that the convention, in this their judgment, avoided

with great wisdom the wild extremes into which the visionary

theories of some zealous republicans would have led them. They
held that this misconduct of King James amounted to an endeavour

to subvert the constitution ; and not to an actual subversion, or

total dissolution, of the government, according to the principles

of Locke :
^ which would have reduced the society almost to a

state of nature ; would have levelled all distinctions of honour,

rank, offices, and property, would have annihilated the sovereign

power, and in consequence have repealed all positive laws ; and
would have left the people at liberty to have erected a new
system of state upon a new foundation of polity. They therefore

very prudently voted it to amount to no more than an abdication

of the government, and a consequent vacancy of the throne;

whereby the government was allowed to subsist, though the

executive magistrate was gone, and the kingly office to remain,

though King James was no longer king. And thus the constitu-

tion was kept entire ; which upon every sound principle of govern-

ment must otherwise have fallen to pieces, had so principal and
constituent a part as the royal authority been abolished, or even

suspended.

This single postulatum, the vacancy of the throne, being once

established, the rest that was then done followed almost of course.

For, if the throne be at any time vacant, which may happen

by other means besides that of abdication ; as if all the blood

royal should fail, without any successor appointed by parliament,

—

if, I say, a vacancy by any means whatsoever should happen, the

right of disposing of this vacancy seems naturally to restilt to the

lords and commons, the trustees and representatives of the nation.

For there are no other hands in which it can so properly be

intrusted ; and there is a necessity of its being intrusted some-

where, else the whole frame of government must be dissolved and

perish. The lords and commons having therefore determined this

' On Gov. p. 2, c. 19.
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main fundamental article, that there was a vacancy of the throne,

they proceeded to fill up that vacancy in such a manner as they

judged the most proper. And this was done by their declaration

of 12 February, 1688,' in the following manner :
" That William

" and Mary, Prince and Princess of Orange, be, and be declared

" king and queen, to hold the Crown and royal dignity during
" their lives, and the life of the survivor of them ; and that the

"sole and full exercise of the regal power be only in, and
" executed by, the said Prince of Orange, in the names of the
" said prince and princess, during their joint lives : and after their

" deceases the said Crown and royal dignity to be to the heirs of

" the body of the said princess ; and for default of such issue to

" the Princess Anne of Denmark and the heirs of her body : and
" for default of such issue to the heirs of the body of the said

" Prince of Orange."

Perhaps upon the principles before established, the convention

might, if they pleased, have vested the regal dignity in a family

entirely new, and strangers to the royal blood, but they were too

well acquainted with the benefits of hereditary succession, and

the influence which it has by custom over the minds of the people,

to depart any farther from the ancient line than temporary neces-

sity and self-preservation required. They therefore settled the

Crown, first on King WiUiam and Queen Mary, King James's

eldest daughter, for their joint lives : then on the survivor of

them, and then on the issue of Queen Mary : upon failure of such

issue, it was limited to the Princess Anne, King James's second

daughter, and her issue ; and lastly, on failure of that to the issue

of King William, who was the grandson of Charles the First, and
nephew as well as son-in-law of King James the Second, being

the son of Mary his eldest sister. This settlement included all

the Protestant posterity of King Charles I., except such other

issue as King James might at any time have, which was totally

omitted, through fear of a popish succession. And this order of

succession took effect accordingly.

These three princes, therefore. King William, Queen Mary,

and Queen Anne, did not take the Crown by hereditary right

or descent, but by way of donation or purchase, as the lawyers call

it ; by which they mean any method of acquiring an estate

otherwise than by descent. The new settlement did not merely

consist in excluding King James, and the person pretended to

• Com. Jouru. 12 Fob. 1688.
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be Prince of Wales, and then suffering the Crown to descend in

the old hereditary channel ; for the usual course of descent was

in some instances broken through, and yet the convention still

kept it in their eye, and paid a great, though not total, regard

to it. Let us see how the succession would have stood, if no

abdication had happened, and King James had left no other

issue than his two daughters Queen Mary and Queen Anne. It

would have stood thus : Queen Mary and her issue
;
Queen Anne

and her issue ; King William and his issue. But we may re-

member that Queen Mary was only nominally queen, jointly

with her husband King William, who alone had the regal power

;

and King William was personally preferred to Queen Anne,

though his issue was postponed to hers. Clearly therefore these

princes were successively in possession of the Crown by a title

different from the usual course of descent.

It was towards the end of King William's reign, when all hopes

of any surviving issue from any of these princes died with the

Duke of Gloucester, that the king and parliament thought it

necessary again to exert their power of limiting and appointing

the succession, in order to prevent another vacancy of the throne,

which must have ensued upon their deaths, as no farther pro-

vision was made at the Eevolution, than for the issue of Queen
Mary, Queen Anne, and King William. The parliament had

previously, by the statute of 1 W. & M. st. 2, c. 2, enacted, that

every person who should be reconciled to, or hold communion

with, the see of Rome, should profess the popish religion, or

should marry a papist, should be excluded and be for ever in-

capable to inherit, possess, or enjoy the Crown ; and that in such

case the people should be absolved from their allegiance, and

the Crown should descend to such persons, being Protestants, as

would have inherited the same, in case the person so reconciled,

holding communion, professing, or marrying, were naturally dead.

To act therefore consistently with themselves, and at the same

time pay as much regard to the old hereditary line as their

former resolutions would admit, they turned their eyes on the

Princess Sophia, electress and Duchess Dowager of Hanover,

the most accomplished princess of her age.** For, upon the im-

* Sandford, in his Genealogical His- Bohemia, says, the first was reputed the

tory, published a.d. 1677, speaking, page most learned, the second the greatest

535, of the Princesses Elizabeth, Louisa, artist, and the last one of the most ac-

and Sophia, daughters of the Queen of complished ladies in Europe.
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pending extinction of the Protestant posterity of Charles the

First, the old law of regal descent directed them to recur to the

descendants of James the First ; and the Princess Sophia, being

the youngest daughter of Elizabeth Queen of Bohemia, who was

the daughter of James the First, was the nearest of the ancient

blood royal who was not incapacitated by professing the popish

religion. On her therefore, and the heirs of her body, being

Protestants, the remainder of the Crown, expectant on the death

of King William and Queen Anne, without issue, was settled by
statute 12 & 13 Wm. III. c. 2. And at the same time it was

enacted that whosoever should hereafter come to the possession

of the Crown should join in the communion of the Church of

England as by law established.

This is the last limitation of the Crown that has been made by
parliament : and these several actual limitations, from the time

of Henry IV. to the present, do clearly prove the power of the

sovereign and parliament to new-model or alter the succession.

And indeed it is now again made highly penal to dispute it ; for

by the statute 6 Anne, c. 7, it is enacted, that if any person ma-
liciously, advisedly, and directly shall maintain, by writing or

printing, that the kings of this realm with the authority of

parliament are not able to make laws to bind the Crown and
the descent thereof, he shall be guilty of high treason; or if

he maintains the same by only preaching, teaching, or advised

speaking, he shall incur the penalties of a prfemunire.

The Princess Sophia dying before Queen Anne, the inheritance

thus limited descended on her son and heir King George the

First, and having on the death of the queen taken effect in his

person, from him it descended to King George the Second ; and
from him to his grandson and heir, King George the Third.
* From him again it descended to his eldest son. King George
the Fourth, who dying without issue was succeeded by King
William the Fourth, the third son of King George the Third

;

the second son Frederick Augustus, Duke of York, having pre-

viously died without issue. On the death of King William the

Fourth, the inheritance descended to the only child of Edward
Duke of Kent, the fourth son of King George the Third, our

present gracious sovereign Queen Victoria.'

Hence it is easy to collect, that the title to the Crown is at

present hereditary, though not quite so absolutely hereditary
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as formerly ; and the common stock or ancestor, from whom the

descent must be derived, is also different. Formerly the common
stock was King Egbert ; then William the Conqueror ; afterwards

in James the First's time the two common stocks united, and so

continued till the vacancy of the throne in 1688 : now it is the

Princess Sophia, in whom the inheritance was vested by the new

king and parliament. Formerly the descent was absolute, and

the Crown went to the next heir without any restriction ; but

now, upon the new settlement, the inheritance is conditional,

being limited to such heirs only of the body of the Princess

Sophia, as are Protestant members of the Church of England, and

are married to none but Protestants.

And in this due medium consists, I apprehend, the true con-

stitutional notion of the right of succession to the imperial Crown

of these kingdoms. The extremes between which it steers, are

each of them equally destructive of those ends for which societies

were formed and are kept on foot. Where the magistrate, upon

every succession, is elected by the people, and may by the ex-

press provision of the laws be deposed, if not punished, by his

subjects, this may sound like the perfection of liberty, and look

well enough when delineated on paper ; but in practice will be

ever productive of tumult, contention, and anarchy. And, on

the other hand, divine indefeasible hereditary right, when coupled

with the doctrine of unlimited passive obedience, is surely of all

constitutions the most thoroughly slavish and dreadful. But

when such a hereditary right, as our laws have created and vested

in the royal stock, is closely interwoven with those liberties which,

we have seen in a former chapter, are equally the inheritance of

the subject ; this union will form a constitution, in theory the

most beautiful of any, in practice the most approved, and, I trust,

in duration the most permanent. It was the duty of an expounder

of our laws to lay this constitution before the student in its true

and genuine light : it is the duty of every good Englishman to

understand, to revere, to defend it.
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CHAPTER IV.

OF THE ROYAL FAMILY.

The first and most considerable branch of the royal family,

regarded by the laws of England, * supposing the sovereign to be

a king,' is the queen.

The Queen of England is either queen regent, queen consort^ or

queen dowager. The queen regent, regnant, or sovereign, is she

who holds the Crown in her own right ; as the first, and perhaps

the second. Queen Mary, Queen Elizabeth, Queen Anne, 'and

our present gracious sovereign Queen Victoria ;' and such a one

has the same powers, prerogatives, rights, dignities and duties, as

if she had been a king. This was observed in the entrance of

the last chapter, and is expressly declared by statute 1 Mar. I. st.

3, c. 1. But the queen contort is the wife of the reigning king
;

and she, by virtue of her marriage, is participant of divers

prerogatives above other women.

And first she is a public person, exempt and distinct from the

king : and not, like other married women, so closely connected

as to have lost all legal or separate existence, so long as the

marriage continues. For the queen is of ability to purchase

lands, and to convey them, to make leases, to grant copyholds,

and do other acts of ownership, without the concurrence of her

lord : which no other married woman can do ; a privilege as old

as the Saxon era. She is also capable of taking a grant from the

king, which no other wife is from her husband ; and in this

particular she agrees with the Augusta, or piissima regina conjux

divi imperatoris of the Roman laws ; who was equally capable of

making a grant to, and receiving one from, the emperor. The
Queen of England has separate courts and offices distinct from

the king's, not only in matters of ceremony, but even of law ; and
her attorney and solicitor general are entitled to a place within

the bar of His Majesty's courts, together with the king's counsel.*

' Seld. Tit. Hon. 1, 6, 7.
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She may likewise sue and be sued alone, without joining her

husband. She may also have a separate property in goods as

well as lands, and has a right to dispose of them by will.'' In

short, she is in all legal proceedings looked upon as the feme-sole,

and not as a feme-covert ; as a single, not as a married woman.
For which the reason given by Sir Edward Coke is this : because

the wisdom of the common law would not have the king, whose

continual care and study is for the public, and circa ardua regni,

to be troubled and disquieted on account of his wife's domestic

affairs ; and therefore it vests in the queen a power of transacting

her own concerns, without the intervention of the king, as if she

was an unmarried woman.

The queen has also many exemptions, and minute prerogatives.

For instance : she pays no toll ; nor is she liable to any amerce-

ment in any court. But in general, unless where the law has

expressly declared her exempted, she is upon the same footing

with other subjects : being to all intents and purposes the king's

subject, and not his equal ; in like manner as, in the imperial

law, " Augusta legibus soluta non es^."
^

The queen has also some pecuniary advantages, which form her

distinct revenue : as in the first place, she is entitled to an

ancient perquisite called queen-gold, or aurum reginse ; which is

a royal revenue, belonging to every queen consort during her

marriage with the king, and due from every person who has made
a voluntary offering or fine to the king amounting to ten marks

or upwards, for and in consideration of any privileges, grants,

licences, pardons, or other matter of royal favour conferred upon

him by the king : and it is due in the proportion of one-tenth

part more over and above the entire offering or fine made to the

king ; and becomes an actual debt of record to the queen's

majesty by the mere recording of the fine.*^ As, if a hundred

marks of silver be given to the king for liberty to take in

mortmain, or to have a fair, market, park, chase, or free-warren :

there the queen is entitled to ten mark& in silver, or, what was

formerly an equivalent denomination, to one mark in gold, by

the name of queen-gold, or aurum reginse.^ But no such payment

'> 39 & 40 Geo. III. c. 88, s. 89, If the = Ff. 1, 3, 31.

queen consort neglects to dispose of her "^ Pryn. Aur. Eeg. 2.

goods, they go to the king her husband. .° 12 Rep. 21; 4 Inst. 358.

Wood's Inst. p. 22.
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is due for any aids or subsidies granted to the king in parliament

or convocation; nor for fines imposed by courts or offenders

against their will ; nor for voluntary presents to the king without

any consideration moving from him to the subject ; nor for any

sale or contract whereby the present revenues or possessions of

the Crown are granted away or diminished/

The original revenue of our ancient queens, before and soon

after the Conquest, seems to have consisted in certain reservations

or rents out of the demesne lands of the Crown, which were

expressly appropriated to her Majesty, distinct from the king.

It is frequent in Domesday Book, after specifying the rent due to

the Crown, to add likewise the quantity of gold or other renders

reserved to the queen.* These were frequently appropriated

to particular purposes : to buy wool for her Majesty's use,^ to

purchase oil for her lamps,' or to furnish her attire from head to

foot,J which was frequently very costly, as one single robe in the

fifth year of Henry II. stood the city of London in upwards of

fourscore pounds.^ A practice somewhat similar to that of the

eastern countries, where whole cities and provinces were specifi-

cally assigned to purchase particular parts of the queen's apparel.'

And for a farther addition to her income, this duty of queen-gold

is supposed to have been originally granted ; those matters of

grace and favour, out of which it arose, being frequently obtained

from the Crown by the powerful intercession of the queen. There

are traces of its payment, though obscure ones, in the Book of

Domesday, and in the great pipe-roll of Henry the First.™ In

the reign of Henry the Second, the manner of collecting it

appears to have been well understood, and it forms a distinct

head in the ancient Dialogue of the Exchequer," written in the

time of that prince, and usually attributed to Gervase of Tilbury.

From that time downwards it was regularly claimed and enjoyed

by all the queen consorts of England till the death of Henry
VIII. ; though after the accession of the Tudor family, the

collecting of it seems to have been much neglected : and, there

being no queen consorts afterwards till the accession of James I.,

' Madox, Hist. Exch, 242. Exch. 419.

« PrjTi. Append, to Aur. Beg. 2, 3. * Mag. Rot. 5 Hen. IT. ibid. 250.

•• Domesd. ibid. ' Cio. in Verrem. 1. 3, c. 33.

' Mag. Rot. Pip. temp. Hen. II. ibid. See Madox, Disceptat. Epistolor. 74

;

J Mag. Rot Pip. 19; 22 Hen. IL il.id. Pryn. Aur. Reg. Append. 5.

Mag. Rot. 2 Hen. II. Madox. Hist. • Lib. 2, c. 26.
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a period of nearly sixty years, its very nature and quantity

became then a matter of doubt : and being referred by the king

to the chief justices and chief baron, their report of it was so very

unfavourable," that his consort Queen Anne, though she claimed

it, yet never thought proper to exact it. In 1635, 11 Gar. I.,

a time fertile of expedients for raising money upon dormant

precedents in our old records, of which ship-money was a fatal

instance, the king at the petition of his queen Henrietta Maria,

issued out his writ ^ for levying it : but afterwards purchased it

of his consort at the price of ten thousand pounds; finding it,

perhaps, too trifling and troublesome to levy. And when after-

wards, at the Eestoration, by the abolition of the military tenures,

and the fines that were consequent upon them, the little that

legally remained of this revenue was reduced to almost nothing

at all, in vain did Prynne, by a treatise which does honour to his

abilities as a painstaking and judicious antiquary, endeavour

to excite Queen Catherine to revive this, antiquated claim.

Another ancient perquisite belonging to the queen consort,

mentioned by all our old writers,'^ and therefore only worthy

notice, is this: that on the taking of a whale on the coasts,

which is a royal fish, it shall be divided between the king and

queen ; the head only being the king's property, and the tail of

it the queen's. " De sturgione ohservetur, quod rex ilium habebif

" integrum : de halena vero sufficit si rex habeat caput, et regina

" caudam." The reason of this whimsical division, assigned by our

ancient records,"" was to furnish the queen's wardrobe with whale-

bone, ' a reason,' as Mr. Christian has observed, ' more whimsical

than the division itself, as the whalebone lies entirely in the

head.'

But faither: though the queen is in all respects a subject, yet,

in point of the security of her life and person, she is put on the

same footing with the king. It is equally treason by the statute

25 Edw. III., to compass or imagine the death of our lady the

king's companion, as of the king himself : and to violate, or defile

the queen consort, amounts to the same high crime ; as well

in the person committing the fact, as in the queen herself, if

» Prynne, with some appearance of i Bracton, 1. 3, c. 3 ; Britton, c. 17

;

reason, insinuates that their researches Flet. 1. 1, cc. 45 & 46.

were very superficial. Aur. Keg. 125. ' Pryn. Aur. Keg. 127.

p Rym. Feed. 721.
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consenting. A law of Henry VIII. made it treason also for

any woman, who was not a virgin, to marry the king without

informing him thereof; but this law was soon after repealed,

it trespassing too strongly, as well on natural justice, as female

modesty.* If, however, the queen be accused of any species of

treason, she shall, whether consort or dowager, be tried by the peers

of parliament, as Queen Anne Boleyn was in 28 Henry VIII.*

The husband of a queen regnant, as was Prince George of Den-

mark to Queen Anne, ' or Prince Albert to her present Majesty,' is

her subject ;" and may be guilty of high treason against her

:

but, in the instance of conjugal infidelity, he is not subjected to

the same penal restrictions. For which the reason seems to be,

that if a queen consort is unfaithful to the royal bed, this may
debase or bastardize the heirs to the Crown ; but no such danger

can be consequent on the infidelity of the husband to a queen

regnant.

A queen dowager is the widow of the king, and as such enjoys

most of the privileges belonging to her as queen consort. But it

is not high treason to conspire her death, or to violate her

chastity, for the same reason as was before alleged, because the

succession to the Crown is not thereby endangered. Yet still,

pro dignitaie regali, no man can marry a queen dowager without

special licence from the sovereign, on pain of forfeiting his lands

and goods. This, Sir Edward Coke tells us, was enacted in

parliament in 6 Hen. VI., though the statute be not in print.^

But she, though an alien bom, * was always ' entitled to dower
after the king's demise, which no other alien *' * was, till the

common law in this respect ' was altered. A queen dowager,

when married again to a subject, does not lose her regal dignity

as peeresses dowager, ' when commoners by birth,' do their

peerage, when they marry commoners. For Catherine, queen
dowager of Henry V., though she married a private gentleman,

Owen ap Meredith ap Theodore, commonly called Owen Tudor,

yet, by the name of Catherine, Queen of England, maintained an

• 33 Hen. VIII. c. 21; 1 Edw. VI. tion, income, and property; and 3 & 4
c. 12. Vict. c. 52, as to the powers of a regent.'

' 'The proceedings against Queen " 2 Inst. 18. See Riley's Plac. Pari.

Caroline in 1 Geo. IV. were in the nature 672.

of an ordinary Bill in Parliament' " Co. Litt. 31 b.; 7 & 8 Vict. c. 66,
" 'See 3 & 4 Vict. cc. 1, 2, and 3 as b. 16.

to the late Prince Consort's naturaliza-

VOL. I. O
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action against' the Bishop of Carlisle. And so, the Queen

Dowager of Navarre marrying with Edmund, Earl of Lancaster,

brother to King Edward the First, maintained an action of dower,

after the death of her second husband, by the name of Queen

of Navarre.'^

The Prince of Wales, or heir apparent to the Crown, and also

his royal consort, and the princess royal, or eldest daughter

of the king, are likewise peculiarly regarded by the laws. For,

by statute 25 Edw. III., to compass or conspire the death of

the former, or to violate the chastity of either of the latter,

are as much high treason as to conspire the death of the

king, or violate the chastity of the queen. And this upon the

same reason as was before given ; because the Prince of Wales is

next in succession to the Crown, and to violate his wife might

taint the blood royal with bastardy ; and the eldest daughter of

the king is also alone inheritable to the Crown, on failure of issue

male, and therefore more respected by the laws than any of her

younger sisters ; insomuch that upon this, united with other

feudal principles, while our military tenures were in force, the

king might levy an aid for marrying his eldest daughter, and her

only. The heir apparent ^ to the crown is usually made Prince

of Wales and Earl of Chester, by special creation and investiture

;

but being the King's eldest son, he is by inheritance Duke of

Cornwall, without any new creation.^

The rest of the royal family may be considered in two different

lights, according to the different senses in which the term, royal

family, is used. The larger sense includes all those who are by

any possibility inheritable to the Crown. Such, before the

Kevolution, were all the descendants of William the Conqueror

;

who had branched into an amazing extent, by intermarriages with

the ancient nobility. Since the Kevolution and Act of Settlement,

it means the Protestant issue of the Princess Sophia ; now com-

paratively few in number, but which in process of time may
possibly be as largely diffused. The more confined sense includes

* 2 Inst. 50. Mary and Elizabeth were each created

' The first Prince of Wales was Ed- Princesses of Wales by Hen. VIII., each

ward, second son of Edward I. The being at the time, the latter after the

eldest son Alphonso, dying without issue, illegitimation of IMary, heiress presump-

the Prince of Wales became heir appa- tive.

rent, and ever since the title has never » 8 Kep. 1 ; Seld. Tit. of Hon. 2, 5

;

been conferred on any but the eldest Collier, Baronies, p. 148; Lomax v.

sons or eldest daughters of the sovereign. Holmden, 1 Ves. 294 ; 5 & 6 Vict. c. 2.
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only those who are in a certain degree of propinquity to the

reigning prince, and to whom, therefore, the law pays an

extraordinary regard and respect : but, after that degree is past,

they fall into the rank of ordinary subjects, and are seldom

considered any farther, unless called to the succession upon

failure ofthe nearer lines. For, though collateral consanguinity

is regarded indefinitely, mth respect to inheritance or succession,

yet it is, and can only be regarded, within some certain limits in

any other respect, by the natural constitution of things and the

dictates of positive law.

The younger sons and daughters of the king, and other

branches of the royal family, who are not in the immediate line

of succession, were therefore little farther regarded by the ancient

law, than to give them, to a certain degree, precedence before all

peers and public officers, as well ecclesiastical as temporal. This

is done by the statute 31 Hen. VIII. c. 10, which enacts, that no

person, except the king's children, shall presume to sit or have

place at the side of the cloth of estate in the parliament chamber

;

and that certain great officers therein named shall have precedence

above all dukes, except only such as shall happen to be the

king's son, brother, uncle, nephew, which Sir Edward Coke*
explains to signify grandson or nepos, or brother's or sister's son.

Therefore, after these degrees are past, peers or others of the

hlood royal are entitled to no place or precedence, except what

belongs to them by their personal rank or dignity. Which made
Sir Edward Walker complain,'' that by the hasty creation of

Prince Rupert to be Duke of Cumberland, and of the Earl of

Lennox to be duke of that name, previous to the creation of King
Charles's second son James, to be Duke of York, it might happen

that their grandsons would have precedence of the grandsons of

the Duke of York.

Indeed, under the description of the king's children his grandsons

are held to be included, without having recourse to Sir Edward
Coke's interpretation of nephew: and therefore, when King
George II. created his grandson Edward, the second son of

Frederick, Prince of Wales, then deceased, Duke of York, and

referred it to the House of Lords to settle his place and precedence,

• 4 Inst. 362. " Tracts, p. .301.

O 2
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they certified '^ that he ought to have place next to the Duke of

Cumberland, the then king's youngest son ; and that he might
have a seat on the left hand of the cloth of estate. But when, on

the accession of King Greorge III., those royal personages ceased

to take place as the children, and ranked only as the hrother and
uncle of the king, they also left their seats on the side of the

cloth of estate : so that when the Duke of Gloucester,'^ the king's

second brother, took his seat in the House of Peers, he was

placed at the upper end of the earls' bench, on which the dukes
usually sit, next to his Royal Highness the Duke of York. In

1718, upon a question referred to all the judges by King George
I., it was resolved by the opinion of ten against the other two,®

that the education and care of all the king's grandchildren, while

minors, did belong of right to his Majesty as king of this realm,

even during their father's life.*^ But they all agreed, that the

care and approbation of their marriages, when grown up, belonged

to the king their grandftither, and the judges afterwards con-

curred in opinion,^ that this care and approbation extend also

to the presumptive heir of the Crown ; though to what other

branches of the royal family the same did extend, they did not

find precisely determined. The most frequent instances of the

Crown's interposition go no farther than nephews and nieces ; but

examples are not wanting of its reaching to more distant

collaterals.^ And the statute 6 Henry VI., before mentioned,

which prohibits the marriage of a queen dowager ' without the

consent of the king, assigns this reason for it : " because the

"disparagement of the queen shall give greater comfort and

"example to other ladies of estate, who are of the hlood royal,

"more lightly to disparage themselves."-' Therefore, by the

statute 28 Hen. VIII. c. 18, repealed, among other statutes of

treasons, by 1 Edw. VI. c. 12, it was made high treason for any

man to contract marriage with the king's children or reputed

children, his sisters or aunts ex parte paternd, or the children

of his brethren or sisters ; being exactly the same degrees, to

which precedence is allowed by the statute 31 Hen. VIII., before

' Lords' Joum. 24 Apr. 1760. many instances besides those cited.

*' Lords' Joum. 10 Jan. 1765. ' Passed after the marriage of Cathe-

* Harg. St. Tr. xi. 295. rine, mother of Henry VI., with Owen
" Fortesc. AL 401-440. • Tudor.

« Lords' Joum. 28 Feb. 1772. ' Kil. Flac. Pari. 672.

'' Sir W. Blackstone enumcratts a great
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mentioned. And now by statute 12 Geo. III. c. 11,'' no

descendant of the body of King George II., other than the issue

of princesses married into foreign families, is capable of contracting

matrimony, without the previous consent of the sovereign signified

under the great seal ; and any marriage contracted without such

consent is void. Provided, that such of the said descendants as

are above the age of twenty-five, may after a twelvemonth's

notice given to the privy council, contract and solemnize marriage

without the consent of the Crown ; unless both Houses of Parlia-

ment shall, before the expiration of the said year, expressly

declare their disapprobation of such intended marriage. And all

j)ersons solemnizing, assisting, or being present at any such

l)rohibited marriage, shall incur the penalties of the statute of

jyrxmunire. * Accordingly, on the death of the Duke of Sussex,

fifth son of George III., who had been married at Rome in 1792,

and afterwards in England, according to the rites of the Church

of England, it was held that his peerage did not pass to the only

son of the marriage, Sir Augustus D'Este ; but that the statute

extended to prohibit contracts for, and to annul any marriages

contracted in violation of its provisions, wherever the same might

be contracted or solemnized.'

'

^ Pastjed in consequence of the mar- grave; the latter to Mrs. Horton, daughter

riages of the king's brothord, the Dukea of Lord Iraham.

of Gloucester and Cumberland : the for- ' The Suuex Peerage caae, 11 CI. &
raer to the Dowager Countess of Walde- Fin. 85.
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CHAPTEE V.

OF THE EOYAL COUNCILS.

The third point of view, in which we are to consider the sovereign,

is with regard to his councils. For, in order to assist him in the

discharge of his duties, the maintenance of his dignity, and the

exertion of his prerogative, the law has assigned him a diversity

of councils to advise with.

1. The first of these is the high court of parliament, whereof

we have already treated at large.

2. Secondly, the Peers of the Eealm are by their birth hereditary

counsellors of the Crown, and may be called together by the

Crown to impart their advice in all matters of importance to the

realm, either in time of parliament, or, which has been their

principal use, when there is no parliament in being. Accordingly

Bracton, speaking of the nobility of his time, says they might

probably be called " consules a consulendo ; reges enim tales sibi

" associant ad consulendum." And in our law books it is laid

down, that peers are created for two reasons : 1. Ad consulendum ;

2. Ad defendendum regem ; on which account the law gives them

certain great and high privileges ; such as freedom from arrest,

&c., even when no parliament is sitting ; because it intends that

they are always assisting the sovereign with their counsel for the

commonwealth, or keeping the realm in safety by their prowess

and valour.

Instances of conventions of the peers, to advise the Crown,

have been in former times very frequent, though now fallen into

disuse by reason of the more regular meetings of parliament.

Sir Edward Coke gives us an extract of a record, 5 Hen. IV.

concerning an exchange of lands between the king and the Earl

of Northumberland, wherein the value of each was agreed to be

settled by advice of parliament, or otherwise by advice of the
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grand council of peers which the king promises to assemble before

the feast of St. Lucia, in case no parliament shall be called. Many
other instances of this kind of meeting are to be found under our

ancient kings ; though the formal method of convoking them had

been so long left oft', that when King Charles I., in 1640, issued

out writs under the great seal to call a great council of all the

peers of England to meet and attend his Majesty at York, previous

to the meeting of the Long Parliament, the Earl of Clarendon *

mentions it as a new invention, not before heard of ; that is, as he

explains himself, so old, that it had not been practised in some

hundreds of years. But though there had not so long before been

an instance, nor has there been any since, of assembling them in

so solemn a manner, yet in cases of emergency our princes have

at several times thought proper to call for and consult as many of

the nobility as could easily be got together ; as was particularly

the case with King James II., after the landing of the Prince

of Orange ; and with the Prince of Orange himself, before he

called that Convention Parliament which afterwards called him

to the throne.

Besides this general meeting, it is usually looked upon to be

the right of each particular peer of the realm to demand an

audience of the sovereign, and to lay before him, with decency

and respect, such matters as he shall judge of importance to the

public weal. And therefore, in tlio reign of Edward II., it was

made an article of impeachment in parliament against the two

Hugh Spencers, father and son, for which they were banished the

kingdom, " that they by their evil covin would not suffer the

" great men of the realm, the king's good counsellors, to speak
" with the king, or to come near him ; but only in the presence
" and hearing of the said Hugh the father and Hugh the son, or

" one of them, and at their will, and according to such things
" as pleased them." **

• Hist. b. 2. maleriam ; and if the subject be- of a legal

• 4 Inst. 53. ' Sir William Blackstone nature, then by the king's council iu

here mentions as* a third council belong- undcrsttxid his council for matters of

ing to the sovereign, his judges of the law,' namely, his judges. Therefore, 'adds

courts of law, for law matters, 1 Inst. 110. IJlaekstoiie,' when by statute 16 Bic. II.

And this, 'he says,' appears frequently in c. 5, it was made a high oflienco to im-

our stiilntes, particularly 14 Edw. III. c. yiort into this kingdom auy papal bulls,

5, and in other books of law. So thai or other processes I'rom Rome; and it

when the king's council is mentioned was enacted, that the oflenders should be

generally, it must be defined, particular- attached by their bodies, and brought

ized, and lnlder^tood, secundum sxihjectam before the king and his council to answer
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3. But the principal council belonging to the sovereign is the

privy council, which is generally called by way of eminence

The Council. And this is a noble, honourable, and reverend

assembly of the sovereign and such as he wills to be of his privy

council, in his court or palace.*^ The sovereign's will is the

sole constituent of a privy councillor, and this also regulates

their number, which of ancient times was twelve or thereabouts.

Afterwards it increased to so large a number, that it was found

inconvenient for secrecy and despatch, and therefore King

Charles II. in 1679 limited it to thirty ; whereof fifteen were

to be the principal officers of state, and those to be councillors

virtuie officii ; and the other fifteen were composed of ten lords

and five commoners of the sovereign's choosing. But since that

time the number has been much augmented, and now continues

indefinite.

' Of this 'privy or secret council it is somewhat difficult to trace

the origin, and more difficult to define the functions. It can

readily be understood, however, that in the early period of our

history, when every sovereign was his own minister, his inclina-

tions and necessities would lead him to call to his aid those with

whom by choice or circumstance he was placed in immediate

contact, and with whom he could advise when the great councils

of the realm were not assembled. And as these great councils

possessed judicial as well as legislative authority, it is not sur-

prising to find this more select body exercising similar powers.' ^

* When, therefore, the judicial functions possessed successively

by the Witenagemot and Curia Begis had been gradually trans-

ferred to the courts of law, the original council, whatever its

exact nature, seems to have retained all those powers, of which

for such oifence : here, by the expression —an opinion the correctness ofwhich sub-

of the king's coMwczi, were understood the sequent researches have fully justified,

king's judges of his courts of justice, the See Keports of the Committee on the

subject matter being legal : this being the Privileges of the Peerage, passim ; Sir

general way of interpreting the word Harris Nicolas' " Proceedings and Ordi-

council, 3 Inst. 125. ' But this intt rpreta- nancos of the Privy Council of England,''

tion has been questioned by Sir John printed under tlie direction of th*e Com-
Coleridge, Coleridge's Blackst. vol. i. p. missioners of the Public Records; Hal-

229, who is of opinion that tlie " council

"

lam's Const. Hist. vol. i. cli. 1.'

here mentioned was a court of very exten- " 4 Inst. 53.

sive equitable jurisdiction, both in civil * See Sir Harris Nicolas' Preface to the

and criminal matters ; the fountain from " Proceedings smd Ordinances of the

whicli, in process of time, the Courts of Privy Council of England."

Chancery and Star Chamber were derived
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the Curia Regis had not been expressly divested ; and its pro-

ceedings accordingly exhibit an extraordinary combination of

the executive and legislative functions of government.^ It is*

accordingly impossible either to define the limits of its authority,

or to bring the duties which it performed within any general

principle. Until, indeed, as Sir Harris Nicolas remarks,^ the

royal prerogative became restrained by the gradual increase of

power on the part of the two other estates of the realm, and the

jurisdiction of the courts of law and equity was clearly marked
out, there was scarcely a department of the state which was not,

in a greater or less degree, subject to its immediate control. No
rank was too exalted or too humble to be exempt from its

vigilance ; nor was any matter considered too insignificant for

its interference ; its decision being the ultimate remedy for every

grievance for which the common law courts could not provide

redress. Under the pretence of affording a remedy which the suitor

could not otherwise obtain, the council continually interfered with

matters which were exclusively cognizable by the ordinary tri-

A)unals ; and for this reason, and also because, being nominated

/by the Crown, it was irresponsible except to the king, its pro-

/ ceedings were watched with considerablejealousy by the commons
;

^ who on several occasions made vigorous efforts to prevent it from

illegally infringing upon the property and liberties of the people.'*

* The attempt of Richard II. to establish despotic power under
the sanction of parliamentary forms, by the statute enabling his

nominees to legislate upon " all petitions and matters contained
" in the same, as they shall think best by their good advice and
" discretion," was one of the many acts of that weak and unfortunate

monarch, which led soon after to his deposition, and the accession

of the house of Lancaster ; under whom complaints of the council's

interference became rather less frequent. The commons, never-

theless, seem to have remonstrated several times, even in the

minority of Henry VI., against its encroachments in assuming to

deal with matters cognizable at the common law.* ^

* These complaints are almost invariably directed against

the assumption by the council of judicial powers in questions

• Hallam, Mid. Ages, o. viii. p. iii Pari. vol. iii. p. 266; and Hallam's Mid-
' Preface to " Proceedings, &c., of the die Ages, chap. viii. part iii.

Privy Council." ^ Hallam, Mid. Ages, ehup. viii. part

, « See 25 Edw. III. stat. 5, c. 4. Rot. iii.
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relating to private right; a charge, of which the justice is

demonstrated by the fact, that at this time a clear distinction had

been established in the constitution of the body, which took upon
itself the exercise of those functions, and the deliberative body,

who were the advisers of the Crown, and constituted the king's

privy council, in the modern sense of the word. The former, styled

the concilium ordinarium, was composed, in addition to the privy

councillors, of the chief justices, and other temporal and spiritual

peers ; and was placed on a distinct footing by the statute

3 Hen. VII. c. 1, which conferred upon it a jurisdiction over riots,

misbehaviour of sheriffs, and other misdemeanours. Its sittings

were thenceforth held in the camera stellata at Westminster ; and

it was soon known and ultimately became notorious as the Court

of Star Chamber.'

' The jurisdiction of this novel tribunal being prescribed in the

statute by which it was constituted, the jprivy council, as the

deliberative body which surrounded the throne now began to be

called, assumed the exercise of those undefined legislative and

administrative powers which it was supposed to possess as coming

in the place of the Curia Begis ; an usurpation which may be

said to have been, in the succeeding reign, expressly sanctioned

by the legislature ; the statute 31 Hen. VIII. c. 8, having

authorized the king, with the advice of his privy council, to set

forth proclamations under such pains and penalties as seemed to

them necessary, which were to be observed as though made by

act of parliament. But the. act which conferred these extraordinary

powers was repealed in the first year of Edward VI. ; and the

arbitrary proceedings of his successor were founded either on the

sanguinary statutes of her father, or the legislative enactments of

her own reign. The privy council of Elizabeth, except in the

case of the monopolies, in relation to which the extent of the pre-

rogative was somewhat indefinite, kept within the bounds of their

proper authority ; for the Court of High Commission, which was

created by the first statute of that princess, though composed of

privy councillors, was a distinct tribunal, intended to vindicate

the dignity and peace of the church, and to occupy the place of

the larger jurisdiction, which had before been exercised under

the authority of the pope. The attempts which were made

by Charles I. and his advisers to enlarge the jurisdiction of

the council, through the medium of the 8tar Chamber, led to the
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abolition of that court by the statute 16 Car. I. c. 10, which, after

reciting that of late years " the council-table hath assumed unto
" itself a power to intermeddle in civil causes, and matters only of

" private interest between party and party, and have adventured
" to determine of the estates and liberties of the subject, contrary

"to the laws of the land and the rights and privileges of the

" subject," proceeds to declare, that neither the king nor his privy

council have or ought to have any jurisdiction in such matters,

but that they ought to be tried and determined in the ordinary

courts of justice, and by the ordinary courts of law. Since which,

the functions of the privy council, although never defined, have

become gradually restricted to the constitutional limits within

which they are now exercised.*

* This noble assembly is presided over by the lord president

of the coimcil, an officer, that by the statute of 31 Hen. VIII. c. 10,

has precedence next after the lord chancellor and lord treasurer.'^

Privy councillors are made by the sovereign's nomination,

without either patent or grant ; and, on taking the necessary

oaths, they become immediately privy councillors during the life

of the sovereign that chooses them, but subject to removal at his

discretion."

As to the qualifications of members to sit at this board ; any

natural born subject of England is capable of being a member of

the privy council, on taking the proper oaths. But, in order

to prevent any persons under foreign attachments from insinuating

themselves into this important trust, as happened in the reign of

King William in many instances,' it is enacted by the Act of Settle-

ment, that no person born out of the dominions of the Crown of

England, unless bom of English parents, even though naturalized

by parliament,™ shall be capable of being of the privy council."

The dtUy of a privy councillor appears from the oath of office,

J As to the origin of the office, Boe council; both repealed by 9 Geo. IV. c. 31,'

Sir Harris Nicolas' Preface to "Pro- ' Macaulay's Hist, of England, vols,

ceedings, &c., of Privy Council." iii. & iv. pastim.
'' ' Privy Councillors formerly poe- " ' This applies only to ordinary acts of

sessed certain peculiar and personal naturalization. The lute King of the

privileges. See 3 Hen. VII. c. 14 ; com- Belgians, previous to his marriage with

mented on by Edward Coke, 3 Inst. 38

;

the Princess Charlotte, and tiie late Prince

and 9 Ann. c. IG, passed upon the Consort, before his marriage, were both

attempt of Guitjcard to stab Mr. Harley, enabled to be sworn of the privy council,'

afterwards Earl of Oxford, when under " See also Hallam, Const. Hist. vol.

examination in a committee of the privy ii. ch. xv.
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which consists of seven articles : 1. To advise the king according

to the best of his cunning and discretion. 2. To advise for the

king's honour and good of the public, without partiality through

affection, love, meed, doubt, or dread. 3. To keep the king's

counsel secret. 4. To avoid corruption. 5. To help and

strengthen the execution of what shall be there resolved. 6. To
withstand all persons who would attempt the contrary. And
lastly, in general, 7. To observe, keep, and do all that a good and

true councillor ought to do to his sovereign lord.

' The office of a privy counsellor is now confined to advising the

sovereign in the discharge of those executive, legislative, andjudicial

duties which the constitution has reposed in him. But as these

former have, since the accession of Queen Anne, been entrusted

to responsible ministers, it has become the settled practice to

summon to the meetings of the council those members of it only,

who, for the time being, hold the reins of government, or, in

other words, the ministers of the Crown ; and its most important

proceedings accordingly consist in laying formally before the

sovereign those measures which have been previously determined

upon in the meetings of the cabinet f and for which, although

adopted, and carried out in the name of the sovereign, the ministers

alone are accountable to parliament. There are other acts of a

still more formal executive character, which either by long-esta-

blished custom, or special legislative provision, are to be done by

the sovereign in council. The annual selection of sheriffs, for

instance, the issuing of proclamations, and the extension to local

courts of the enactments of modern statutes amending legal

procedure, are effected by orders in council.' "

" 'Only those who are for the time no recognised legal existence. Each

honoured with the confidence of the officer who conducts the exercise of the

Sovereign attend the meetings of the royal authority, or prerogative, in his own
Privy Council, as it is generally under- department, is responsible for tliose

btood that no privy councillor shall attend measures only to which he has iudi-

unless specially summoned. These con- vidually assented. Hallams Const. Hist.

stitute the " cabinet
;

" they are selected vol. iii. ch. 15.'

from among the ministers of the Crown

,

p ' Nearly every important act of the

and are hence termed the " ministry," or sovereign, from the first assumption ofthe
" administration," or the " government." regal dignity, is done in council. Thus
Each member of the cabinet is usually all declarations of, or public engage-

invested with some of the higher offices ments by, the sovereign, or consents to

of state ; but they have no appointment marriages by members of the royal

as members of the " cabinet," which has family, are by order in council. On the
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' The legislative functions which remain in the privy council

are now solely exercised with reference to the colonies and other

dependencies of the Crown, over which the authority of the

sovereign in council is more or less extensive. In the Channel

Islands it is said to be absolute ; but in modem times the legis-

lation for these islands has generally been by act of parliament.

Laws and ordinances are, however, made in the privy council for

those colonies and settlements which do not possess representative

assemblies ; and the legislative acts of most of the other depen-

dencies of the crown are therein approved or disallowed.' When-
ever also a question arises between two provinces, as concerning

the extent of their charters and the like, the sovereign in council

exercises original jurisdiction therein, upon the principle of feudal

sovereignty. And so likewise when any person claims an island

or a province, in the nature of a feudal principality, by grant

from the sovereign or his ancestors, the determination of that

right belongs to his majesty in council : as was the case of the

Earl of Derby with regard to the Isle of Man in the reign of

Queen Elizabeth, and the Earl of Cardigan and others, as repre-

sentatives of the Duke of Montague, with relation to the island

of St. Vincent in 1764.

.

In colonial or admiralty causes, which arise out of the juris-

diction of this kingdom, with regard to these, although they may
eventually involve questions of extensive property, the privy

council continues to have cognizance, being the court of appeal

in such cases ; or rather the appeal lies to the sovereign himself

in council ; and from all the dominions of the Crown, excepting

Great Britain and Ireland, an appellate jurisdiction, in the last

resort, is vested in the same tribunal which * now exercises its

authority in The Judicial Committee of the Privy Council, who
hear the allegations and proofs, and make their report to the

sovereign, by whom the judgment is finally given.'i To this

death of the sovereign, the privy council to bo crowned as the queen consort of

assembles and orders the proclamation of George the Fourth, may be cited as

the successor, and on any great state illustnitions of the matters with whicli

emergency it institutes inquiries and the privy council may bo called upon to

determines the course of proceeding. deal ; simply because the law has pro-

The investigation as to the birth of the vided no other method of determining

male heir of James the Second, the such questions.'

inquiry as to the insanity of George the "• See on this head the statutes 5 & 6

Tliird, and the claim of Queen Caroline Will. IV. c. 83 ; 3 & 4 Vict. c. 65 ; 7 & 8
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committee, which is by statute a court of record, all the powers

and authority of the sovereign in council, of a judicial character,

are now delegated.' It also decides on applications for the con-

firmation and extension of patents, and for the republication of

books, which, after the death of the author, the proprietor under

the Copyright Acts has refused to publish.' '^

' There is also the Committee of Council for Education, which

was first appointed in 1839 to distribute the sums annually voted

by parliament for educational purposes, and whose functions are

purely administrative.* The Board of Trade and the Local

Government Board are also composed of members of the privy

council, but their proceedings are entirely severed from, and in-

dependent of, the council itself.'

The 'power of the privy council is to inquire into all offences

against the government, and to commit the offenders to safe

custody, in order to take their trial in some of the courts of law.

But their jurisdiction herein is only to inquire, and not to punish

:

and the persons committed by them are entitled to their habeas

corpus by statute 16 Car. I. c. 10, as much as if committed by an

ordinary justice of the peace. It was by the same statute, that

the Court of Star Chamber, and the Court of Eequests, both of

which consisted of privy councillors, were dissolved ; and it was

declared illegal for them to take cognizance of any matter of

property belonging to the subjects of this kingdom.

The dissolution of the privy council depends upon the royal

pleasure ; and he may, whenever he thinks proper, discharge any

particular member, or the whole of it, and appoint another. By
the common law also it was dissolved ipso facto by the demise of

the sovereign, as deriving all its authority from him. But now,

to prevent the inconveniences of having no council in being at

the accession of a new prince, it is enacted by statute 6 Anne, c. 7,

that the privy council shall continue for six months after the

demise of the Crown, unless sooner determined by the successor.

Vict, c. 69 ; 8 & 9 Vict. c. 30 ; 2 & 3 Vict. tion of the Judicial Committee to the High

c. 67 ; 7 & 8 Vict. c. 69 ; 15 & 16 Vict. c. Court of Appeal constituted by that

83 ; and 16 & 17 Vict. c. 115. statute.'

' ' The Judicature Act, 1873, s. 21, • 5 & 6 Vict. c. 45.

authorizes the Crown in council to trans- ' See the Code of Regulations, Report

fer all the power, authority, and jurisdic- of Education Committee for 1874.
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CHAPTER VI.

OF THE sovereign's DUTIES.

I PROCEED next to the duties incumbent on the sovereign by our

constitution ; in consideration of which duties his dignity and

prerogative are established by the laws of the land : it being a

maxim in the law, that protection and subjection are reciprocal.

And these reciprocal duties are what, I apprehend, were meant

by the convention in 1688, when they declared King James had

broken the original contract between king and people. But how-

ever, as the terms of that original contract were in some measure

disputed, being alleged to exist principally in theory, and to be

only deducible by reason and the rules of natural law, in which

deduction different understandings might very considerably differ,

it was, after the Revolution, judged proi>er to declare these duties

expressly, and to reduce that contract to a plain certainty. So

that whatever doubts might be formerly raised by weak and scru-

pulous minds about the existence of such an original contract,

they must now entirely cease ; especially with regard to every

prince who has reigned since the year 1688.

The principal duty of the sovereign is to govern his people

according to law. Nee regihus infinita aut libera potestas, was the

constitution of our German ancestors on the Continent.* And
this is not only consonant to the principles of nature, of liberty,

of reason, and of society, but has always been esteemed an express

part of the common law of England, even when prerogative was

at the highest. " The king," says Bracton,** who wrote under

Henry III., " ought not be subject to man, but to God, and to the

" law ; for the law maketh the king. Let the king therefore

" render to the law, what the law has invested in him with regard
" to othei-s ; dominion and power : for he is not truly king, where
" will and pleasure rules, and not the law." And again,*^ " the

• Tac. de Mor. Germ. c. 7. " L. I, c. 8. • L. 2, c. 16, § 3.
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" king also hath a superior, namely God, and also the law, by
"which he was made a king." Thus Bracton: and Fortescue

also,** having first well distinguished between a monarchy abso-

lutely and despotically regal, which is introduced by conquest

and violence, and a political or civil monarchy, which arises from

mutual consent, of which last species he asserts the government

of England to be, immediately lays it down as a principle, that

"the king of England must rule his people according to the
" decrees of the laws thereof : insomuch that he is bound by an

"oath at his coronation to the observance and keeping of his own
"laws." But, to obviate all doubts and difficulties concerning

this matter, it is expressly declared by statute 12 & 13 Will. III.

c. 2, " that the laws of England are the birthright of the people

"thereof; and all the kings and queens who shall ascend the

" throne of this realm ought to administer the government of the

" same according to the said laws : and all their officers and

"ministers ought to serve them respectively according to the

" same : and thereof all the laws and statutes of this realm, for

" securing the established religion, and the rites and liberties of

" the people thereof, and all other laws and statutes of the same
" now in force, are ratified and confirmed accordingly."

And, as to the terms of the original contract between king and

people, these I apprehend to be now couched in the coronation

oath, which by the statute 1 W. & M. st. 1, c. 6, is to be ad-

ministered to every king and queen, who shall succeed to the

imperial crown of these realms, by one of the archbishops or

bishops of the realm, in the presence of all the people ; who on

their parts do reciprocally take the oath of allegiance to the

Crown. This coronation oath is conceived in the following terms :

—

" The archbishop or hishop shall say, Will you solemnly promise

and swear to govern the people of this kingdom of England, and

the dominions thereto belonging, according to the statutes in

parliament agreed on, and the laws and customs of the same ?

—

The Mng or queen shall say, I solemnly promise so to do. Arch-

hishop or hishop. Will you to your power cause law and justice,

in mercy, to be executed in all your judgments ?

—

King or queen.

I will. Archbishop or bishop. Will you to the utmost of your

power maintain the laws of God, the true profession of the Gospel,

and the protestant reformed religion established by the law?

" Cc. 9 & 34.
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And will you preserve unto the bishops and clergy of this realm,

and to the churches committed to their charge, all such rights

and privileges as by law do or shall appertain unto them, or any

of them ?

—

King or queen. All this I promise to do.

—

After this

the king or queen, laying his or her hand upon the Hohj Gospels, shall

sag, The things which I have here before promised I will perform

and keep : So help me God : a7id then shall kiss the hook."

This is the form of the coronation oath, as it is now prescribed

by our laws ; the principle articles of which appear to be at least

as ancient as the Mirror of Justices,*^ and even as the time of

Bracton :^ but the wording of it was changed at the Revolution,

because, as the statute alleges, the oath itself had been framed in

doubtful words and expressions, with relation to ancient laws

and constitutions at this time unknown.^ However, in what fonn

soever it be conceived, this is most indisputably a fundamental

and original express contract ; though doubtless the duty of pro-

tection is impliedly as much incumbent on the sovereign before

coronation as after ; in the same manner as allegiance to the

sovereign becomes the duty of the subject immediately on the

descent of the Crown, before he has taken the oath of allegiance,

or whether he ever ttikes it at all. This reciprocal duty of the

subject will be considered in its proper place. At present wo are

only to observe, that in the sovereign's part of this original con-

tract are expressed all the duties that a monarch can owe to his

people : viz. to govern according to law ; to execute judgment

in mercy ; and to maintjiin the established religion. And, with

respect to the latter of these three branches, we may farther

remark, that by the Act of Union * with Scotland,' 5 Ann. c. 8,

two preceding statutes are recited and confirmed ; the one of the

Parliament of Scotland, the other of the Parliament of England :

which enact ; the former, that every king at his accession shall

take and subscribe an oath, to preserve the Protestant religion and

Presbyterian church government in Scotland ; the latter, that at

his coronation he shall tiike and subscribe a similar oath to preserve

the settlement of the Church of England within England, Ireland,

Wales, and Berwick, and the territories thereunto belonging.

' Cap. 1, § 2. * L. 3, tr. 1, c. 9. oath. Prynno has also given U8 a copy
' In the old folio abridgment of tlie of the coronation ojiths of Richard II.

statutes, printed by Lettou and Macli- (Signal loyalty, ii. 246); Edward VI,

linia in the reign of Edward IV. there (ibid. 2.51); James I. an<l Charkrs I.

is preserved a copy of the old coronation (ibid. 26i)).

VOL. I. P
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CHAPTEE VII.

OF THE ROYAL PEEEOGATIVE.

It was observed in a former chapter, that one of the principal

bulwarks of civil liberty, or, in other words, of the British con-

stitution, was the limitation of the sovereign's prerogative by-

bounds so certain and notorious, that it is impossible he should

ever exceed them, without the consent of the people, on the one

hand ; or without, on the other, a violation of that original con-

tract, which, in all states impliedly, and in ours most expressly,

subsists between the prince and the subject. It will now be our

business to consider this prerogative minutely ; to demonstrate its

necessity in general; and to mark out in the most important

instances its particular extent and restrictions : from which con-

siderations this conclusion will evidently follow, that the powers,

which are vested in the Crown by the laws of England, are

necessary for the support of society ; and do not intrench any

farther on our natural liberties, than is expedient for the main-

tenance of our civil.

There cannot be a stronger proof of that genuine freedom, which

is the boast of this age and country, than the power of discussing

and examining, with decency and respect, the limits of the royal

prerogative : a topic, that in some former ages was thought too

delicate and sacred to be profaned by the pen of a subject. It

was ranked among the arcana imperii : and, like the mysteries of

the bona dea, was not suffered to be pried into by any but such

as were initiated in its service : because perhaps the exertion

of the one, like the solemnities of the other, would not bear the

inspection of a rational and sober inquiry. The glorious Queen

Elizabeth herself made no scruple to direct her parliaments to

abstain from discoursing of matters of state ; and it was the con-

stant language of this favourite princess and her ministers, that

even that august assembly "ought not to deal, to judge, or to meddle
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" with her majesty's prerogative royal." " And her successor, King
James I., who had imbibed high notions of the divinity of regal

sway, more than once laid it down in his speeches, that "as
'* it is atheism and blasphemy in a creature to dispute what the

" Deity may do, so it is presumption and sedition in a subject to

" dispute what a king may do in the height of his power : good
'* Christians," he adds, " will be content with God's will, revealed in

" his word ; and good subjects will rest in the king's will, revealed

"in Aeslaw.""

But, whatever might be the sentiments of some of our princes,

this was never the language of our ancient constitution and laws.

The limitation of the regal authority was a first and essential

principle in all the Gothic systems of government established in

Europe ; though gradually driven out and overborne, by violence

and chicane, in most of the kingdoms on the Continent. We
have seen, in the preceding chapter, the sentiments of Bractou

and Fortescue, at the distance of two centuries from each other.

And Sir Henry Finch, under Charles I., after the lapse of two

centuries more, though he lays down the law of prerogative in

very strong and emphatic terms, yet qualifies it with a general

restriction, in regard to the liberties of the people. " The king
" hath a prerogative in all things that are not injurious to the
" subject ; for in them all it must be remembered, that the king's

" prerogative stret^heth not to the doing of any wrong." " Nihil

enim aliud potest rex, nisi id solum qxiod de jure potest.^ And here

it may be some satisfaction to remark, how widely the civil law

differs from our own, with regard to the authority of the laws

over the prince, or, as a civilian would rather have expressed it,

the authority of the prince over the laws. It is a maxim of the

English law, as we have seen from Bracton, that " rex debet esse

" sub lege, quia lex facit regem :" the imperial law will tell us,

that "m omnibus imperaioris excipitur fortuna: cui ipsas leges

" Deus subjecit." " We shall not long hesitate to which of them
to give the preference, as most conducive to those ends for which

societies were framed, and are kept together ; especially as the

Roman lawyers themselves seem to be sensible of the unreason-

ableness of their own constitution. " Decet tamenprindpem" says

Paulus, " servare leges, quibus ipse solutus est" * This is at once

• D'Ewes, 479, 645. » Bracton, 1. 3, tr. 1, c. 9.

" King James's works, 557, 531. ' Nov. 105, § 2.

' Finch, L. 84, 85. ' Ff. 32, 1, 23.

V 2
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laying down the principle of despotic power, and at the same
time acknowledging its absurdity.

By the word prerogative we usually understand that special

pre-eminence, which the Crown has, over and above all other

persons, and out of the ordinary course of the common law, in

right of the regal dignity. It signifies, in its etymology, some-

thing that is required or demanded before, or in preference to, all

others. And hence it follows, that it must be in its nature singular

and eccentric ; that it can only be applied to those rights and
capacities which the sovereign enjoys alone, in contradistinction

to others, and not to those which he enjoys in common with any
of his subjects ; for if once any one prerogative of the Crown could

be held in common with the subject, it would cease to be pre-

rogative any longer. And therefore Finch ^ lays it down as a

maxim, that the prerogative is that law in case of the king, which

is law in no case of the subject.

Prerogatives are either direct or incidental. The direct are

such positive substantial parts of the royal character and authority,

as are rooted in and spring from the sovereign's political person,

considered merely by itself, without reference to any other ex-

trinsic circumstance ; as, the right of sending ambassadors, of

creating peers, and of making war or peace. But such preroga-

tives as are incidental bear always a relation to something else,

distinct from the person of the sovereign ; and are indeed only

exceptions, in favour of the Crown, to those general rules that

are established for the rest of the community ; such as, that no

costs shall be recovered against the Crown ;
^ that the sovereign

can never be a joint-tenant; and that his debt shall be pre-

ferred before a debt to any of his subjects. These, and an infinite

number of other instances, will better be understood, when we
come regularly to consider the rules themselves, to which these

incidental prerogatives are exceptions. And therefore we will

at present only dwell upon the sovereign's substantive or direct

prerogatives.

These substantive or direct prerogatives may again be divided

into three kinds : being such as regard, first, the royal character ;

' Finch, L. 85. he succeeds, and pays them if he fails.

' 'By 16 & 17 Vict. c. 107, the Although former acts gave costs, \n par-

defendant in proceedings by the Crown ticular cases, to the Crown, this is the

for duties, penalties, or forfeitures under first act which imposes payment of

tlie Customs Acts, is entitled to costs if costs on the Crown in case of failure.'
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secondly, the royal authority; and, lastly, the royal income.

These are necessary to secure reverence to his person, obedience

to his commands, and an affluent supply for the ordinary ex-

penses of government, without all of which it is impossible to

maintain the executive power in due independence and vigour.

Yet in every branch of this large and extensive dominion, our

free constitution has interposed such reasonable checks and

restrictions, as may curb it from trampling on those liberties,

which it was meant to secure and establish. The enormous

weight of prerogative, if left to itself, as in arbitrary govern-

ments it is, spreads havoc and destruction among all the inferior

movements ; but, when balanced and regulated, as with us,

by its proper counterpoise, timely and judiciously applied, its

operations are then equable and certain, it invigorates the

whole machine, and enables every part to answer the end of its

construction.

In the present chapter we shall only consider the two first of

these divisions, which relate to the sovereign's political cliaracter

and avihority ; or, in other words, his dignity and regal iwicer ; to

which last the name of prerogative is frequently narrowed and

confined. The other division, which forms the royal revemte, will

require a distinct examination ; according to the known distribu-

tion of the feudal writers, who distinguish the royal prerogatives

into the majora and minora regalia^ in the latter of which classes

the rights of the revenue are ranked. For, to use their own words,

" majora regalia imperii prse-emiiientiam Bpectant ; minora vero ad

"commodum pecuniarium immediate attinent; etliieoproprie fiscalia

" 8uniy et adjusfisci pertinent." '

First, then, of the royal dignity. Under every monarchical

establishment, it is necessiiry to distinguish the prince from his

subjects, not only by the outward pomp and decorations of

majesty, but also by ascribing to him certain qualities, as inherent

in his royal capacity, distinct from and superior to those of any

other individual in the nation. For, though a philosophical mind
will consider the royal person merely as one man, appointed by

mutual consent to preside over many others, and will pay him
that reverence and duty which the principles of society demand,

yet the mass of mankind will be apt to grow insolent and re-

fractory, if taught to consider their prince as a man of no greater

' Peregrin, de jure fisc. 1. 1, c. 1, num. 9.
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perfection than themselves. The law therefore ascribes to the

king, in his high political character, not only large powers and
emoluments, which form his prerogative and revenue, but like-

wise certain attributes of a great and transcendant nature, by
which the people are led to consider him in the light of a superior

being, and to pay him that respect which may enable him with

greater ease to carry on the business of government. This is what

I understand by the royal dignity, the several branches of which

we will now proceed to examine.

1. And, first, the law ascribes to the king, ' or queen regnant,'

the attribute of sovereignty or pre-eminence. " Rex est vicarius,"

says Bracton,^ " et minister Dei in terra : omnis quidem sub eo est,

" et ipse sub nullo, nisi tatitum, sub Deo." He is said to have

imperial dignity ; and in charters before the Conquest is frequently

styled hasileus and imperator, the titles respectively assumed by

the emperors of the East and West.'^ His realm is declared to be

an empire, and his crown imperial, by many acts of parliament,

particularly the statutes of 24 Hen. VIII. c. 12, and 25 Hen. VIII.

c. 28 ; ' which at the same time declare the king to be the supreme

head of the realm in matters both civil and ecclesiastical, and

of consequence inferior to no man upon earth, dependent on no

man, accountable to no man. Formerly there prevailed a ridicu-

lous notion, propagated by the German and Italian civilians, that

an emperor could do many things which a king could not, as the

creation of notaries and the like ; and that all kings were in some

degree subordinate and subject to the Emperor of Glermany or

Rome. The meaning, therefore, of the legislature, when it uses

these terms of empire and imperial, and applies them to the realm

and Crown of England, is only to assert that our king is equally

sovereign and independent within these his dominions, as any

emperor is in his empire ;
™ and owes no kind of subjection to any

other potentate upon earth. Hence it is, that no suit or action

can be brought against the sovereign, even in civil matters,

because no court can have jurisdiction over him. For all juris-

diction implies superiority of power ; authority to try would be

vain and idle, without an authority to redress ; and the sentence

' L. 1, c. 8. " Hex allegavit, quod ipse omnes liber-

^ Seld. Tit. of Hon. i. 2. tates haberet in regno suo, quas imperator

' See also 24 Geo. II. c. 24

;

5 Geo. III. vindicabat in imperio. M. Paris, a.d.

c. 27. 1095.
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of a court would be contemptible unless that court had power

to command the execution of it : but who, says Finch," shall

command the king ? Hence it is, likewise, that by the law the

person of the sovereign is sacred, even though the measures

pursued in his reign be completely tyrannical and arbitrary

:

for no jurisdiction upon earth has power to try him in a criminal

way ; much less to condemn him to punishment. If any foreign

jurisdiction had this power, as was formerly claimed by the

pope, the independence of the kingdom would be no more : and

if such a power were vested in any domestic tribunal, there

would soon be an end of the constitution, by destroying the free

agency of one of the constituent parts of the legislative power.

Are then, it may be asked, the subjects of England totally

destitute of remedy, in case the Crown should invade their

rights, either by private injuries, or public oppressions ? To this

we may answer, that the law has provided a remedy in both cases.

And, first, as to private injuries : if any person has, in point of

property, a just demand upon the Crown, he must petition him

in his High Court, where his judges will administer right jis

a matter of grace, though not upon compulsion." And tliis is

entirely consonant to what is laid down by the wTiters on natural

law. " A subject," says Pufendorf,'' " so long as ho continues

" a subject, hath no way to obli/^e his prince to give him his due,

" when he refuses it, though no wise prince will ever refuse to

" stand to a lawful contract. And if the prince gives the subject

" leave to enter an action against him, upon such contract, in his

" own courts, the action itself proceeds rather upon natural equity,

" than upon the municipal laws." For the end of such action

is not to compel the prince to observe the contract, but to persuad°

him. And, as to personal wrongs, it is well observed by Locke,*'

" the harm which the sovereign can do in his own person no<

" being likely to happen often, nor to extend itself far ; noi

" being able, by. his single strength, to subvert the laws, noi

" oppress the body of the people, should any prince have so much
" weakness and ill nature £is to endeavour to do it, the incon-

" veniency, therefore, of some particular mischiefs, that may
" happen sometimes when "a heady prince comes to the throne,

" are well recompensed by the peace of the public and security of

» Finch, L. 83. * Law of N. and N. b. 8, c. 10.

" Finch, L. 255. « On Gov. p. 2, § 205.
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" the government, in the person of the chief magistrate being thus

" set out of the reach of danger."

Next as to cases of ordinary pnhlic oppression, where the vitals

;^ of the constitution are not attacked, the law has also assigned

a remedy. For as a sovereign cannot misuse his power, without

the advice of evil counsellors, and the assistance of wicked

ministers, these men may be examined and punished. The con-

stitution has therefore provided, by means of indictments and

parliamentary impeachments, that no man shall dare to assist the

Crown in contradiction to the laws of the land. But it is at the

same time a maxim in those laws that the king himself can do no

wrong ; since/it would be a great weakness and absurdity in any

system of positive law to define any possible wrong, without any

possible redress.

For, as to such public oppressions as tend to dissolve the con-

stitution, and subvert the fundamental principles of government,

they are cases which the law will not, out of decency, suppose

;

being incapable of distrusting those whom it has invested with

any part of the supreme power ; since such distrust would render

the exercise of that power precarious and impracticable. For

wherever the law expresses its distrust of abuse of power, it always

vests a superior coercive authority in some other hand to correct

it, the very notion of which destroys the idea of sovereignty. If,

therefore, for example, the two Houses of Parliament, or either

of them, had avowedly a right to animadvert on the sovereign,

on each other, or if the sovereign had a right to animadvert on

either of the houses, that branch of the legislature, so subject to

animadversion, would instantly cease to be part of the supreme

power ; the balance of the constitution would be overturned ; and

that branch or branches, in which this jurisdiction resided, would

be completely sovereign. The supposition of law therefore is,

that neither the sovereign nor either House of Parliament, col-

lectively taken, is capable of doing any wrong ; since in such

cases the law feels itself incapable of furnishing any adequate

remedy. For which reason all oppressions, which may happen

to spring from any branch of the sovereign power, must necessarily

be out of the reach of any stated rule, or express legal provision

;

but, if ever they unfortunately happen, the prudence ofthe times

must provide new remedies upon new emergencies.

Indeed, it is found by experience, that whenever the uncon-

stitutional oppressions, even of the sovereign power, advance with
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gigantic strides, and threaten desolation to a state, mankind will

not be reasoned out of the feelings of humanity ; nor will sacrifice

their liberty by a scrupulous adherence to these political maxims,

which were originally established to preserve it. And therefore,

though the positive laws are silent, experience will furnish us

with a very remarkable case, wherein nature and reason prevailed.

When King James II. invaded the fundamental constitution of

the realm, the Convention declared an alxlication, whereby the

throne was rendered vacant, which induced a new settlement

of the Crown. And so far as this precedent leads, and no farther,

we may now be allowed to lay down the law of redress against

public oppression. K, therefore, any future prince should

endeavour to subvert the constitution by breaking the original

contract between king and people, should violate the fundamentiil

laws, and should withdraw himself out of the kingdom ; we are

now authorized to declare that this conjunction of circumstances

would amount to an abdication, and the throne would be thereby

vacant. But it is not for us to say that any one or two of these

ingredients would amount to such a situation ; for there our

precedent would fail us. In these, therefore, or other circum-

stances, which a fertile imagination may furnish, since both law

and history are silent, it becomes us to be silent too ; leaving to

future generations, whenever necessity and the safety of the whole

shall require it, the exertion of those inherent (though latent)

powers of society, which no climate, no time, no constitution, no

contract, can ever destroy or diminish.

2. Besides the attribute of sovereignty, the law also ascribes to

the king, in his political cajmcity, absolute perfection. The king

can do no wrong. Which ancient and fundamental maxim is not

to be understood, as if everything transacted by the government
was of course just and lawful, but means only two things. First

that whatever is exceptionable in the conduct of public affairs is

not to be imputed to the sovereign, nor is he answerable for it

personally to his people ; for this doctrine would totally destroy

that constitutional independence of the Crown, which is necessary

for the balance of power in our free and active, and therefore com-
pounded, constitution. And, secondly, it means that the pre-

rogative of the Crown extends not to do any injury ; it is created

for the benefit of the people, and therefore cannot be exerted to

their prejudice.
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The sovereign, moreover, is not only incapable of doing wrong*

but even of thinking wrong ; he can never mean to do an improper

thing : in him is no folly or weakness. And therefore, if the

Crown should be induced to grant any franchise or privilege to a

subject contrary to reason, or in anywise prejudicial to the

commonwealth, or a private person, the law will not suppose the

sovereign to have meant either an unwise or an injurious action,

but declares that he was deceived in his grant; and thereupon

such grant is rendered void, merely upon the foundation of fraud

and deception, either by or upon those agents whom the Crown

has thought proper to employ. For the law will not cast an

imputation on that magistrate whom it intrusts with the executive

power, as if he was capable of intentionally disregarding his trust

:

but attributes to mere imposition, to which the most perfect of

sublunary beings must still continue liable, these little inad-

vertencies, which, if charged on the will of the prince, might

lessen him in the eyes of his subjects.

Yet still, notwithstanding this personal perfection which the

law attributes to the sovereign, the constitution has allowed a

latitude of supposing the contrary, in respect of both Houses of

Parliament ; each of which, in its turn, has exerted the right of

remonstrating and complaining to the king, even of those acts

of royalty which are most properly and personally his own ; such

as messages signed by himself, and speeches delivered from the

throne. And yet, such is the reverence which is paid to the

royal person, that though the two houses have an undoubted

right to consider those acts of state in any light whatever, and

accordingly treat them in their addresses as personally proceeding

from the prince, yet among themselves, to preserve the more

perfect decency, and for the greater freedom of debate, they

usually suppose them to flow from the advice of the administration.

But the privilege of canvassing thus freely the personal acts of

the sovereign, either directly, or even through the medium of his

reputed advisers, belongs to no individual, but is confined to those

august assemblies ; and there too the objections must be proposed

with the utmost respect and deference. One member was sent to

the Tower,"" for suggesting that his Majesty's answer to the address

of the Commons contained " high words to fright the members
" out of their duty ;" and another,® for saying that a part of the

king's speech " seemed rather to be calculated for the meridian of

' Com. Journ. 18 Nov. 1G85. » Com. Journ. 4 Dec. 1717.
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" Germany than Great Britain, and that the king was a stranger

" to our kinguage and constitution."

In farther pursuance of this principle, the law also determines

that on the ' part of the sovereign, there ' can be no negligence,

or laches, and therefore no delay will bar his right. Nullum

tempus occurrit regi has been the standing maxim upon all

occasions : for the law intends that the king is always busied for

,
the public good, and therefore has not leisure to assert his right

within the times limited to subjects.* In the king also could

never be any stain or corruption of blood ; for if the heir to the

Crown had at any time been attainted of treason or felony, and

afterwards the Crown had descended to him, this purged the

attainder ipso factoy^ When Henry VII., who, as Earl of

Richmond, stood attainted, came to the Crown, it was not

thought necessary to pass an act of parliament to reverse this

attainder ; because, as Lord Bacon in his history of that prince

informs us, it was agreed that the assumption of the Crown had

at once purged all attainders. Neither can the king in judgment

of law, as king, ever be a minor or under age ; and therefore his

royal grants and assents to acts of parliament are good, though

he has not, in his natural capacity, attained the legal age of

twenty-one.* By a statute, indeed, 28 Henry VIII. c. 17, power

was given to future kings to rescind and revoke all acts of

parliament that should be made, while they were imder the

age of twenty-four : but this was repealed by the statute 1 Edw.
VI. c. 11, so far as related to that prince ; and both statutes are

declared to be determined by 24 Geo. II. c. 24. It has also been

usually thought prudent when the heir-apparent has been very

young, to appoint a protector, guardian, or regent for a limited

time ; but the very necessity of such extraordinary provision

« Finch, L. 82; Co. Litt. 90. 'This d. Watt v. Horris, 2 Bing. N. C. 187;
rule is, however, subject to various ex- Attorney-General v. Parsons, 2 M. nn'l W.
ceptions. Thus the statute 9 Geo. III. 23. lu criminal prosecutious, as tre«i-

c. 16, takes away the right of suit of the sons, felonies, and misdemeanors, which

Crown, or tliose claiming from the Crown, are instituted in the name ofthe sovereign,

against such as have held an adverse there is at common law no limitation,

possession of lands, &c., against it for 3 Camp. 227. But by various statutes,

sixty years. Goodtille v. Baldwin, 11 criminal proceedings must now be insti-

East, 488. And by stat. 21 Jac. I., after tuted within certain limited periods of

an adverse possession of lands by a subject time.'

for twenty years, the Crown can only " Finch, L. 82.

recover by information of intrusion. Boe ^ Co. Litt. 43 ; 2 Inst, pro^m. 3.



220 THE ROYAL PREROGATIVE.

is sufficient to demonstrate the truth of that maxim of the

common law, that in the king is no minority ; and therefore

he has no legal guardian.^

3. A third attribute of the sovereign is his ^perpetuity. The
law ascribes to him, in his political capacity, an absolute im-

mortality. The king never dies. Henry, Edward, or George
may die; but the king survives them all. For immediately

upon the decease of the reigning prince in his natural capacity,

his kingship or imperial dignity by act of law, without any
interregnum or interval, is vested at once in his heir ; who is,

eo instanti, king to all intents and purposes. And so tender is

the law of supposing even a possibility of his death, that his

natural dissolution is generally called his demise ; demissio regis,

vel corome ; an expression which signifies merely a transfer of

property ; for when we say the demise of the Crown, we mean
only that, in consequence of the disunion of the king's natural

body from his body politic, the kingdom is transferrec^Dr demised

to his successor ; and so the royal dignity remains perpetual.

Thus, too, when Edward IV., in the tenth year of his reign,

was driven from his throne for a few months by the house

of Lancaster, this temporary transfer of his dignity was denomi-

nated his demise ; and all process was held to be discontinued, as

upon a natural death of a king.^

We are next to consider those branches of the royal prerogative,

which invest the sovereign with a number of authorities and

powers ; in the exercise whereof consists the executive part of

government. This is wisely placed in a single hand by the

British constitution, for the sake of unanimity, strength, and

despatch. Were it placed in many hands, it would be subject

to many wills : many wills, if disunited and drawing different

ways, create weakness in a government ; and to unite those

several wills, and reduce them to one, is a work of more time

and delay than the exigencies of state will afford. The King

" 'The methods of appointing this him made by authority of the great

guardian or regent have been so various, council in Parliament. See the several

and the duration of his power so uncertain, instances mentioned by SirW. Blackstone,

that from hence alone it may be collected vol. i. p. 248 ; and the statutes 51 Geo III.

that his office is unknown to the common c. 1; 52 Geo. III. c. 8; Will. IV. c. 2 ;

law ; and therefore, as Sir Edward Coke and 3 & 4 Vict. c. 52.'

says, 4 Inst. 58, the surest way is to have " M. 49 Hen. VI. pi. 1-8.
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* or Queen ' of England is therefore not only the chief, but ^
properly the sole, magistrate of the nation; all others acting

by commission from, and in due subordination to, him * or her '

:

in like manner as, upon the great revolution of the Roman state,

all the powers of the ancient magistracy of the commonwealth

were concentrated in the new emperor ; so that, as Gravina ^

expresses it, "m ejus unius persona veteris reipvhlicm vis atque

" majestas per cwnulatas magistratuum potestates exprimebatur.
"

After what has been premised in this chapter, I shall not,

I trust, be consideretl as an advocate for arbitrary power, when

I lay it down as a principle, that, in the exercise of lawful

prerogative, the sovereign is and ought to be absolute ; that

is, so far absolute, that there is no legal authority that can either

delay or resist him. He may reject what bills, may make what

treaties, may create what peers, may pardon what offences he

pleases: unless where the constitution has expressly, or by

evident consequence, laid down some exception or boundary :

declaring, that thus far the prerogative shall go, and no farther.

For otherwise the power of the Crown would indeed be but

a name and a shadow, insufficient for the ends of government,

if, where its jurisdiction is clearly established and allowed, any

man or body of men were permitted to disobey it, in the ordinary

course of law ; I say, in the ordinary course of law ; for I do not

now speak of those extraordinary recourses to first principles,

which are necessary when the contracts of society are in danger

of dissolution, and the law proves too weak a defence against the

violence of fraud or oppression. And yet the want of attending

to this obvious distinction has occasioned these doctrines of

absolute power in the prince and of national resistance by the

people, to be much misunderstood and perverted, by the advocates

for slavery on the one hand, and the demagogues of faction on

the other. The former, observing the absolute sovereignty and

transcendent dominion of the Crown laid down, as it certiiinly

is, most strongly and emphatically in our law-books, as well

as our homilies, have denied that any case can be excepted from

so general and positive a rule, forgetting how impossible it is, in

any practical system of laws, to point out beforehand those

eccentric remedies, which the sudden emergency of national

distress may dictate, and which that alone can justify. On the

» Grig. 1, § 103.
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other hand, over-zealous republicans, feeling the absurdity of

unlimited passive obedience, have fancifully, or sometimes

factiously, gone over to the other extreme : and, because

resistance is justifiable to the person of the prince, when the

being of the state is endangered, and the public voice proclaims

such resistance necessary, they have therefore allowed to every

individual the right of determining this expediency, and of em-

ploying private force to resist even private oppression. A doctrine

productive of anarchy and, in consequence, equally fatal to civil

liberty as tyranny itself. For civil liberty, rightly understood,

consists in protecting the rights of individuals by the united

force of society : society cannot be maintained, and of course can

exert no protection, without obedience to some sovereign power

:

and obedience is an empty name, if every individual has a right

to decide how far he himself shall obey.

In the exercise, therefore, of those prerogatives, which the law

has given him, the sovereign is irresistible and absolute, according

to the forms of the constitution. And yet, if the consequence of

that exercise be manifestly to the grievance or dishonour of the

kingdom, the parliament will call his advisers to a just and severe

account. For prerogative consisting, as Locke "^ has well defined

it, in the discretionary power of acting for the public good, where

the positive laws are silent ; if that discretionary power be abused

to the public detriment, such prerogative is exerted in an un-

constitutional manner. Thus the sovereign may make a treaty

with a foreign state, which shall irrevocably bind the nation

;

and yet when such treaties have been judged pernicious, im-

peachments have pursued those ministers, by whose agency or

advice they were concluded.

The prerogatives of the Crown, in the sense under which we

are now considering them, respect either this nation's intercourse

with foreign nations, or its own domestie government and civil

polity.

With regard to foreign concerns, the sovereign is the delegate

or representative of his people. It is impossible that the indi-

viduals of a state, in their collective capacity, can transact the

affairs of that state with another community equally numerous

as themselves. Unanimity must be wanting to their measures,

and strength to the execution of their counsels. In the sovereign,

' On Gov. 2, § 166.
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therefore, as in a centre, all the rays of his people are united,

and form by that union a consistency, splendour, and power, that

make him feared and respected by foreign potentates ; who would

scruple to enter into any engagement that must afterwards be

revised and ratified by a popular assembly. What is done by

the royal authority, with regard to foreign powers, is the act of

the whole nation : what is done without the concurrence of the

Crown, is the act only of private men. And so far is this point

carried by our law, that it has been held * that should all the

subjects of England make war with a king in league with the

King of England, without the royal assent, such a\ ar is no breach

of the league. And, by the statute 2 Hen. V. c. 6, any subject

committing acts of hostility upon any nation in league with the

king was declared to be guilty of high treason : and though that

act was repealed by statute 20 Hen. VI. c. 11, so far as relates to

the making this oflfence high treason, yet still it remains a very

great offence against the law of nations, and punishable by our

laws, either capitally or otherwise, according to the circumstances

of the case.

1. The sovereign, therefore, considered as the representative

of his people, has the sole power of sending ambassadors to

foreign states, and receiving ambassadors at home.'' This may
lead us into a short digression, by way of inquiry, how far the

municipal laws of England intermeddle with or protect the rights

of these messengers from one potentate to another, whom we call

ambassadors.

The rights, the powers, the duties, and the privileges of

ambassadors are determined by the law of nature and nations,

and not by any municipal constitutions. For, as they repre-

sent the persons of their respective masters, who owe no sub-

jection to any laws but those of their own country, their actions

are not subject to the control of the private law of that state,

wherein they are appointed to reside. He that is subject to the

coercion of laws is necessarily dependent on that power by whom
those laws were made : but an ambassador ought to be in-

• 4 Inst. 152. Church, the statute 11 & 12 Vict. c. 108
' * Doubts having arisen whether diplo- was passed, to authorize the Crown to

matic relations could be established enter into such relations, provided the
with the Pope, who was, at that time, ambassador or diplomatic agent of the
temporal sovereign of the States of the Pope were not an ecclesiastic'
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dependent of every power, except that by which he is sent ; antl

of consequence ought not to be subject to the mere municipal

laws of that nation wherein he is to exercise his functions. If he

grossly offends, or makes an ill use of his character, he may be

sent home and accused before his master,*^ who is bound either

to do justice upon him, or avow himself the accomplice of his

crimes.** But there is great dispute among the writers on the

laws of nations, whether this exemption of ambassadors extends

to all crimes, as well natural as positive ; or whether it only

extends to such as are mala prohihita, as coining, and not to those

that are mala in se, as murder.® Our law seems to have formerly

taken in the restriction, as well as the general exemption. For

it has been held, both by our common lawyers and civilians,'

that an ambassador is privileged by the law of nature and

nations ; and yet, if he commits any offence against the law of

reason and nature, he shall lose his privilege :
^ and that there-

fore, if an ambassador conspires the death of the sovereign in

whose land he is, he may be condemned and executed for

treason ; but if he commits any other species of treason, it is

otherwise, and he must be sent to his own kingdom.^ And these

positions seem to be built upon good appearance of reason. For

since, as we have formerly shown, all municipal laws act in sub-

ordination to the primary law of nature, and, where they annex

a punishment to natural crimes, are only declaratory of and

auxiliary to that law ; therefore to this natural universal rule of

justice ambassadors, as well as other men, are subject in all

countries; and of consequence it is reasonable that, wherever

they transgress it, they shall be liable to make atonement.* But,

however these principles might formerly obtain, the general

practice of this country, as well as of the rest of Europe, seems

now to pursue the sentiments of the learned Grotius, that the

° As was done with Count Gyllenberg, tuguese ambassador, was arrested by order

the Swedish Minister, a.d. 1716. of Cromwell, and afterwards tried, con-

* Sp. L. 26, 21. victed, and executed for an atrocious

" Van Leeuwen, in Ff. 50, 7, 17 ; Bar- murder. 1 Halo, P. C. 99 ; Foster, 188.

beyrac's Puf. 1. 8, c. 9, § 9 & 17; Van The prisoner pleaded the privilege of

Bynkershoek, DeForo Legator, cc. 17, 18, ambassadors, but failed to prove that he

19, was joined with his brother in the com-
*

1 KoU. Rep. 175 ; 3 Bulstr. 27. mission ; a fact which must have been

*= 4 Inst. 153. unknown to Hume and Vattel, who con-

'' 1 Roll. Rep. 185. sider the proceedings of the Protector a

'Foster's Reports, 188. 'In 1654, breach of the law of nations.' Vattel, b.

Don Pantaleon Sa, brother of tlie Por- 4, c. 7.
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security of ambassadors is of more importance than the punish-

ment of a particular crime.^ And therefore few, if any, examples

have happened within * the last two centuries,' where an am-

bassador has been punished for any offence, however atrocious in

its nature.

In respect to civil ' suits, all the foreign jurists agree, that

neither an ambassador, nor any of his train or comites, can be

prosecuted for any debt or contract in the courts of that kingdom

wherein he is sent to reside. Yet Sir Edward Coke maintiiins,

that if an ambassador make a contract which is good,ywre gentium^

he shall answer for it here.* But the truth is, so few cases, if any,

had arisen, wherein the privilege was either claimed or disputed,

even with regard to civil suits, that our law-books are in general

quite silent upon it previous to the reign of Queen xVnne ; when
an ambassador from Peter the Great, Czar of Jluscovy, was

actually arrested and taken out of his coach in London, for a

debt of fifty pounds which he had there contracted. Instead of

applying to be discharged upon his privilege, he gave bail to the

action, and the next day complained to the Queen. The persons

who were concerned in the arrest were examined before the privy

council of which the Lord Chief Justice Holt was at the same

time sworn a member, and seventeen were committed to prison

;

most of whom were prosecuted by information in the Court of

Queen's Bench, at the suit of the attorney-general, and at their

trial before the Lord Chief Justice were convicted of the facts by

the jury, reserving the question of law, how far those facts were

criminal, to be afterwards argued before the judges; which

question was never determined. In the meantime the Czar

resented this affront very highly, and demanded that the Sheriff

of Middlesex and all others concerned in the arrest should bo

punished with instant death. But the Queen, to the amazement
of that despotic court, directed her secretary to inform him,
" that she could inflict no punishment upon any, the meanest, of

" her subjects, unless warranted by the law of the land ; and
" therefore was persuaded that he would not insist upon im-
" possibilities." To satisfy, however, the clamours of the foreign

ministers, who made it a common cause, as well as to appease the

wrath of Peter, a bill was brought into parliament, and afterwards

^ Securitag legatorum utUitati, qua ex poena ett, prxponderat. {De jure B. & P.

1. 2, c. 18, § 4.) "4 Inst. 153.

VOL. I. Q
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passed into a law, to prevent and punish such outrageous in-

solence for the future. And with a copy of this act, elegantly

engrossed and illuminated, accompanied by a letter from the

Queen, an ambassador extraordinary was commissioned to appear

at Moscow, who declared, " that though her Majesty could not
" inflict such a punishment as was required, because of the defect

" in that particular of the former established constitutions of her
" kingdom, yet with the unanimous consent of the parliament,

" she had caused a new act to be passed, to serve as a law for

" the future." This humiliating step was accepted as a full

satisfaction by the Czar : and the offenders, at his request, were

discharged from all farther prosecution.'

This statute, 7 Anne, c. 12, recites the arrest which had been

made, " in contempt of the protection granted by her Majesty,

" contrary to the law of nations, and in prejudice of the rights

" and privileges, which ambassadors and other public ministers

" have at all times been thereby possessed of, and ought to be
" kept sacred and inviolable

:

" wherefore it enacts, that for the

future all process whereby the person of any ambassador, or of

his domestic or domestic servant may be arrested, or his goods

distrained or seized, shall be utterly null and void : and the

persons prosecuting, soliciting or executing such process, shall be

deemed violators of the law of nations, and disturbers of the

public repose; and shall suffer such penalties and corporal

punishment as the lord chancellor and the two chief justices, or

any of them, shall think fit. But it is expressly provided, that

no trader within the description of the bankruj^t laws, who shall

be in the service of any ambassador, shall be privileged or pro-

tected by this act ; nor shall any one be punished for arresting

an ambassador's servant, unless his name be registered with the

secretary of state, and by him transmitted to the sheriffs of

London and Middlesex ; exceptions that are strictly conformable

to the rights of ambassadors,'" as observed in the most civilized

countries. And, in consequence of this statute, thus declaring

and enforcing the law of nations, these privileges are now held to

be part of the law of the land, and are constantly allowed in the

courts of common law."

2. It is also the prerogative of the crown to make treaties,

' Boyer's Annals of Queen Anne. " Van Bynkersh, c. 15, prope finem.
" Fitzg. 200 ; Stra. 797.
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leagues, and alliances with foreign states and princes. For it

is by the law of nations essential to the goodness of a league,

that it be made by the sovereign power ;
° and then it is binding

upon the whole community: and in England the sovereign

power, quoad hoc, is vested in the King. Whatever contracts,

therefore, he engages in, no other power in the kingdom can

legally delay, resist, or annul. And yet, lest this plenitude of

authority should be abused to the detriment of the public, the ^

constitution, as was hinted before, has here interposed a check,

by the means of parliamentary impeachment, for the punishment

of such ministers, as from criminal motives advise or conclude

any treaty, which shall afterwards be judged to derogate from the

honour and interest of the nation.

3. Upon the same principle also the sole prerogative of making

war and peace is vested in the crown. For it is held by all the

writers on the law of nature and nations, that the right of making

war, which by nature subsisted in every individual, is given up

by all private persons that enter into society, and is vested in the

sovereign power i^ and this right is given up, not only by indi-

viduals, but even by the entire body of people, that are under

the dominion of a sovereign. It would indeed be extremely

improper, that any number of subjects should have the power

of binding the supreme magistrate, and putting him against his

will in a state of war. Whatever hostilities, therefore, may be

committed by private citizens, the state ought not to be aflected

thereby ; unless that should justify their proceedings, and there-

by become partner in the guilt. Such unauthorised volunteers

in violence are not ranked among open enemies, but are treated

like pirates and robbers : according to that rule of the civil law **

—hastes hi sunt qui nobis, aui quibus nos, puhlice helium decrevimus

:

cseteri latrones aut prsedones sunt. And the reason which is given

by Grotius,' why according to the law of* nations a denunciation

of war ought always to precede the actual commencement of

hostilities, is not so much that the enemy may be put upon his

guard (which is matter rather of magnanimity than right), but v)

that it may be certainly clear that the war is not undertaken by
private persons, but by the will of the whole community ; whose

• Puf. L. of N. and N. b. 8. c. 9, § 6. « Ff. 50, 16, 118.

p Puf. b. 8, c. 6, § 8, and Barbeyr, in ' De Jure B. & P. 1. 3, c. 3, § 11,

loc.

y 2
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right of willing is in this case transferred to the supreme

magistrate by the fundamental laws of society. So that in order

to make a war completely effectual, it is necessary with us in

England that it be publicly declared and duly proclaimed by the

royal authority ; and, then, all parts of both the contending

nations, from the highest to the lowest, are bound by it. And
wherever the right resides of beginning a national war, there also

must reside the right of ending it, or the power of making peace.

And the same check of parliamentary impeachment, for improper

or inglorious conduct, in beginning, conducting, or concluding

a national war, is in general sufficient to restrain the ministers

of the Crown from a wanton or injurious exercise of this great

prerogative.

4. But as the delay of making the war may sometimes be

detrimental to individuals who have suffered by depredations

from foreign potentates, our laws have in some respects armed

the subject with powers to impel the prerogative ; by directing

the ministers of the Crown to issue letters of marque and reprisal

upon due demand : the prerogative of granting which is nearly

related to, and plainly derived from, that other of making war

;

this being indeed only an incomplete state of hostilities, and

generally ending in a formal denunciation of war. These letters

are grantable by the law of nations^ whenever the subjects of

one state are oppressed and injured by those of another ; rnd

justice is denied by that state to which the oppressor belongs.

In this case letters of marque and reprisals, words used as synony-

mous, and signifying, the latter, a taking in return, the former,

the passing the frontiers in order to such taking,^ may be ob-

tained, in order to seize the bodies or goods of the subjects of the

offending state, until satisfaction be made, wherever they happen

to be found. And indeed this custom of reprisal seems dictated

by nature herself ; for which reason we find in the most ancient

times very notable instances of it.'^ But here the necessity is

obvious of calling in the sovereign power, to determine when

' Grot, de Jure B. & P. 1. 3, c. 2. at the Elian games by his father Neleus,

' Dufresne, tit. Marca. and for debts due to many private subjects

" See the account given by Nestor, in of the Pylian kingdom, out of which

the eleventh book of the Iliad, of the booty the king took three hundred cattle

reprisals made by himself on the Epeian for his own demand, and the rest were

nation ; from whom he took a multitude equitably divided among the other credi-

of cattle, as a satisfaction for a prize won tors.
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reprisals may be made ; else every private sufferer would be a

judge in his own cause. In pursuance of which principle, it is

with us declared by the statute 4 Hen. V. c. 7, that if any subjects

of the realm are oppressed in the time of truce by any foreigners,

the king will grant marque in due form, to all that feel them-

selves grieved. Which form is thus directed to be observed :

the sufferer must first apply to the lord privy-seal : and he shall

make out letters of request under the privY-scal ; and if, after

such request of satisfaction made, the party required do not

within a convenient time make due satisfaction or restitution to

the party grieved, the lord chancellor shall make him out letters

of marque under the great seal ; and by virtue of these he may
attack and seize the property of the aggressors' nation without

hazard of being condemned as a robber or pirate. * But the grant-

ing of letters of marque under this statute has long been disused.*

* If during war, a subject, not having a commission from the

crown, should take an enemy's ship, the prize would belong, not

to the captor but to the sovereign, or to the admiral as his

grantee.^ And therefore, to encourage the fitting out of armed

vessels in time of war, the lord high admiral, or lords com-

missioners of the admiralty, are authorized by several statutes *

to grant commissions to private persons fitting out such ships,

which are thence called privateers. Any prizes captured by such

vessels are divided according to the terms of the agreement

between the owners and the master and crew ; but the crown has

nevertheless the prerogative of releasing a prize at any time

previous to its condemnation in the Prize Court." Letters of

marque, as these commissions are also called, are valid only

during the war ; and may be vacated either by express revocation,

or by the cruelty ^ or other misconduct of the parties.'
*

' Carth. 399 ; 2 Woodd. 433. be alike inviolable. The Conference was
* 29 Geo. II. c. 34 ; 19 Geo. III. c. G7 ; of opinion that the aljolition of jjrivuteer-

24 Geo. Ill, c. 47. ing and the ncknowledgment of neutral

* Stirling v. Vaughan, 11 East, 619, rights were alike desirable and necessary

" 5 Rob. Adm, Rep. 9. for improving our system of war, and
" ' The CJonferenco which met at Paris bringing it into harmony with the ideas

in 1856, after the close of the war with and principles of modem civilization.

Russia, closed its labours by recommend- This proclaimed opinion of several of

ing to the established governments of the the great powers of Europe may possibly

world tiie entire abolition of the system lead to treaties, by which the preroga-

of privateermg, and that in time of war tive of the Crowrn in issuing letters of

neutral flags and neutral goods should murque will become matter of history.'
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5. Upon exactly the same reason stands the prerogative of

granting safe-conducts, without which, by the law of nations, no

member of one society has a right to intrude into another. And
therefore Pufendorf very justly resolves," that it is left in the

power of all states, to take such measures about the admission of

strangers, as they think convenient ; those being ever excepted

who are driven on the coast by necessity, or by any cause that

deserves pity or compassion. Great tenderness is shown by our

laws, not only to foreigners in distress, as will appear when we
come to speak of shipwrecks, but with regard also to the

admission of strangers who come spontaneously. For so long as

their nation continues at peace with ours, and they themselves

behave peaceably, they are under the protection of the laws

;

though liable to be sent home whenever the sovereign sees

occasion.^ But no subject of a nation at war with us can, by the

law of nations, come into the realm, nor can travel himself upon

the high seas, or send his goods and merchandize from one place

to another, without danger of being seized by our subjects, unless

he has letters of safe-conduct ; which by divers ancient statutes ^

must be granted under the great seal and enrolled in chancery,

or else are of no effect : the sovereign being supposed the best

judge of such emergencies as may deserve exemption from the

general law of arms. But passjjorts under the sign-manual,

or licences from our ambassadors abroad, are now more usually

obtained, and are allowed to be of equal validity. ' A subject of

a friendly state, however, may freely enter and as freely leave

the realm ; but when he enters, he is required by the statute

6 & 7 Will. IV. c. 11, to make a declaration of his name and

country, of the registration of which a certificate is given to him,

to be delivered up on his again leaving the country, the object

of this registration being to keep the government informed of

the number and names of resident foreig-ners, so that criminals

or persons infringing our laws may be summarily removed from

the kingdom.'

Indeed the law of England, as a commercial country, pays

a very particular regard to foreign merchants, in innumerable

instances. One I cannot omit to mention : that by Magna

» See Law of Nature and Nations, 8 Vict. c. 66; 10 & 11 Vict. c. 83.

b. 3, 0. 3, § 9. " 15 Hen. VI. c. 3; 18 Hen. VI. c. 8

;

»> See Stat. 6 & 7 Will. IV. c. 11 ; 7 & 29 Hen. VI. c. 2.
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Charta it is provided that all merchants, unless publicly pro-

hibited beforehand, shall have safe-conduct to depart from, to

come into, to tarry in, and to go through England, for the

exercise of merchandise, without any unreasonable imposts except

in time of war : and if a war breaks out between us and their

coimtry, they shall be attached, if in England, without harm of

body or goods, till the king or his chief justiciary be informed

how our merchants are treated in the land with which we are at

war ; and, if ours be secure in that land, they shall be secure in

ours.** This seems to have been a common rule of equity among
all the northern nations ; for we learn from Stiemhook, that it

was a maxim among the Goths and Swedes, quam legem exteri

nobis 2)0suere, eandem illis poiiemus. But it is somewhat extra-

ordinary that it should have found a place in Magna Charta,

a mere interior treaty between the king and his natural-born ^f^

subjects: which occasions the learned Montesquieu to remark /'"

with a degree of admiration, " that the English have made the

" protection of foreign merchants one of the articles of their

" national liberty." But indeed it well justifies another observa-

tion which he has made, " that the English know better than any
" other people upon earth, how to value at the same time these

" three great advantages, religion, liberty, and commerce." Very

different from the genius of the Konmu people ; who in their

manners, their constitution, and even in their laws, treated

commerce as a dishonourable employment, and prohibited the

exercise thereof to persons of birth, or rank, or fortune : and

equally different from the bigotry of the canonists, who looked

on trade as inconsistent with Christianity,* and determined at the

council of Melfi, under Pope Urban II. a.d. 1090, that it was

impossible with a safe conscience to exercise any traffic, or follow

the profession of. the law.'

These are the principal prerogatives of the sovereign respect-

ing this nation's intercourse with foreign nations ; in all of which

he is considered as the delegate or representative of his people.

But in domestic affairs he is considered in a great variety of.

*• 'On the declaration of war against Vessels returning from foreign ports to

Russia, in 1854, time was, by proclainu- those of Russia were also for a certain

tion, allowed to the subjects of that em- period of time exempted from capture.'

pire to remove from tlie kiugdom, and • Decret. 1, 88, 11.

also to clear their vessels at all our ports. ' Act. Condi, apud Baron, c. 16.
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characters, and from thence there arises an abundant number of

other prerogatives.

1. First, he is a constituent part of the supreme legislative

power; and, as such, has the prerogative of rejecting such

provisions in parliament, as he judges improper to be passed.

The expediency of which constitution has before been evinced

at large. I shall only farther remark, that the sovereign is not

bound by any act of parliament, unless he be named therein by

special and particular words. The most general words that can

be devised, " any person or persons, bodies politic or corporate," &c.,

affect not him in the least, if they may tend to restrain or

diminish any of his rights or interests.^ For it would be of most

mischievous consequence to the public, if the strength of the

executive power were liable to be curtailed without its own

express consent, by constructions and implications of the subject.

Yet, where an act of parliament is expressly made for the pre-

servation of public rights and the suppression of public wrongs,

and does not interfere with the established rights of the Crown, it

is said to be binding as well upon the sovereign as upon the

subject:^ and, likewise, the sovereign may take the benefit of

any particular act, though he be not especially named.*

2. The sovereign is considered, in the next place, as the

generalissimo, or the first in the military command, within the

kingdom. The great end of society is to protect the weakness

of individuals by the united strength of the community : and the

principal use of government is to direct that united strength in

the best and most effectual manner, to answer the end proposed.

Monarchical government is allowed to be the fittest of any for

this purpose : it follows therefore, from the very end of its in-

stitution, that in a monarchy the military power must be trusted

in the hands of the prince.

In this capacity therefore, of general of the kingdom, the

sovereign has the sole power of raising and regulating fleets and

armies. Of the manner in which they are raised and regulated,

I shall speak more when I come to consider the military state.

We are now only to consider the prerogative of enlisting and of

governing them; which indeed was disputed and claimed,

contrary to all reason and precedent, by the Long Parliament of

8 Case of Magdalen College, 11 Rep. 74. "11 Rep. 71. '7 Rep. 32.
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King Charles I. ; but, upon the restoration of his son, was

solemnly declared by statute 13 Car. II. c. 6, to be in the king

alone ; for that the sole supreme government and command of

the militia within all his majesty's realms and dominions, and of

all forces by sea and land, and of all forts and places of strength,

ever was and is the undoubted right of his majesty, and his royal

predecessors, kings and queens of England ; and that both or

either House of Parliament cannot, nor ought to pretend to the

same.

This statute, it is obvious to observe, extends not only to fleets

and armies, but also to forts and other places of strength, within

the realm : the sole prerogative as well of erecting, as manning
and governing of which belongs to the sovereign in his capacity

of general of the kingdom : and all lands were formerly subject

to a tax, for building of castles wherever the king thought

proper. This was one of the three things, from contributing to

the performance of which no lands were exempted ; and there-

fore called by our Saxon ancestors the trinoda necessitas : sc. pontis

reparcUio, arcis construetio, et expeditio contra hosteni? And this

they were called upon to do so often that, in the time of Henry II.,

as Sir Edward Coke from M. Paris assures us, there were 1115

castles subsisting in England. The inconveniences of which,

when granted out to private subjects, the lordly barons of those

times, were severely felt by the whole kingdom ; for, as AVilliam

of Newburgh remarks in the reign of King Stephen, " erant in

" Anglid quodammodo tot reges vel potiua tyranni quot domini
** castellorum :" but it was felt by none more sensibly than by
two succeeding princes, King John and King Henry III. And,
therefore, the greatest part of them being demolished in the

Barons' Wars, the kings of after times have been very cautious

of suffering them to be rebuilt in a fortified manner: and Sir

Edward Coke lays it down, that no subject can build a castle, or

house of strength, embattled, or other fortress defensible, without

the licence of the Crown ; for the danger which might ensue, if

every man at his pleasure might do it.

It is partly upon the same, and partly upon a fiscal foundation,

to secm-e his marine revenue, that the sovereign has the pre-

rogative of appointing ports and havens, or such places only for

persons and merchandize to pass into and out of the realm, as he
in his wisdom sees proper. By the feudal law all navigable

J Cowel's Intcrp. lit. castellorum operalio ; Seld. Jan. Atuj. 1, 42.
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rivers and havens were computed among the regalia^ and were

subject to the sovereign of the state. And in England it has

always been holden, that the sovereign is lord of the whole shore,

and particularly is the guardian of the ports and havens, which

are the inlets and gates of the realm :
^ and therefore, so early

as the reign of King John, we find ships seized by the king's

officers for putting in at a place that was not a legal port.™

These legal ports were undoubtedly at first assigned by the

Crown ; since to each of them a court of portmote is incident,^

the jurisdiction of which must flow from the royal authority : the

great ports of the sea are also referred to as well known and

established by statute 4 Hen. IV. c. 20, which prohibits the

landing elsewhere under " pain of confiscation ; and the statute

1 Eliz. c. 11, recites, that the franchise of lading and discharging

had been frequently granted by the Crown.

But though the king had a power of granting the franchise

of havens and ports, yet he had not the power of resumption, or

of narrowing and confining their limits when once established

;

but any person had a right to load or discharge his merchandize

in any part of the haven ; whereby the revenue of the customs

was much impaired and diminished, by fraudulent landings in

obscure and private corners. This occasioned the statutes of

1 Eliz. c. 11, and 13 & 14 Car. II. c. 11, s. 14,** which enabled

the Crown by commission to ascertain the limits of all ports, and

to assign proper ivharfs and quays in each port, for the exclusive

landing and loading of merchandize ;
' a power which has since

been transferred to, and is now more appropriately vested in, the

Commissioners of the Treasury .^ No pier, jetty, or embankment,

can, however, be erected in or near to any public harbour, without

notice to the Admiralty ;
"^ and the Board of Trade is now

enabled to authorize the construction of piers and harbours,

subject to the future Confirmation of Parliament.'
"

The erection of beacons, lighthouses and sea-marks, is also

a branch of the royal prerogative : whereof the first was antiently

k 2 Feud. t. 56. c. 150.

» Dav. 9, 56. Mayor of Exeter v. p 16 & 17 Vict. c. IO7, s. 9.

Warren, 5 Q. B. 773. « Under a penalty of £200. 46 Geo.
"> Madox. Hist. Exch. 530. III. c. 153.

" 4 Inst. 148. ' 24 & 25 Vict. c. 45 ; 30 & 31 Vict. c.

" Repealed by the statute 6 Geo. IV. 33.
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used in order to alarm the country, in case of the approach of an

enemy ; and all of them are signally useful in guiding and

preserving vessels at sea by night as well as by day. For this

purpose the Crown has the exclusive power, by commission under

the great seal, to cause them to be erected in fit and convenient

places,^ as well upon the lands of the subject as upon the de-

mesnes of the Crown : which power is usually vested by letters

patent in the office of lord high admiral, ' or the lords com-

missioners exercising such office.' By the statute 8 Eliz. c. 13,

the corporation of the Trinity-house were empowered to set up
any beacons or sea-marks wherever they should think them
necessary; and if the owner of the land or any other person

destroyed them, or took down any steeple, tree, or other known
sea-mark, he forfeited 1001., or in case of inability to pay it, he

was ipso facto outlawed. That particular statute, and others

passed to amend it, have indeed been repealed, but the super-

intendence and management of all lighthouses, buoys, and

beacons in England and Wales and the Channel Islands is still

vested in the Trinity-house.' *

To this branch of the prerogative may also be referred the power

vested in the sovereign by statute '16 & 17 Vict. c. 107, of pro-

hibiting the importation of arms, Ammunition, and gunpowder'; and

likewise the right which the sovereign has, whenever he sees proper,

of confining his subjects to stay within the realm, or of recalling

them when beyond the seas. By the common law, every man may
go out of the realm for whatever cause he pleases, without obtaining

the leave of the Crown
; provided he is under no injunction

of staying at home, which liberty was expressly declared in King
John's Great Charter, though left out in that of Henry III. ; but,

because that every man ought of right to defend the sovereign

and his realm, therefore the sovereign at his pleasure may
command him by his writ that he go not beyond the seas, or out

of the realm, without licence ; and, if he do the contrary, he

shall be punished for disobeying the sovereign's command. Some
persons there anciently were, that, by reason of their stations,

were under a perpetual prohibition of going abroad without

licence obtained ; among which were reckoned all peers, on
account of their being counsellors of the Crown; all knights,

who were bound to defend the kingdom from invasions ; all

Rot. Glaus. 1 Ric. II. m. 42 Pryn. on 4 Inst 136. ' 17 & 18 Vict. c. 104, s. 389.
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ecclesiastics, who were expressly confined by the ' Constitutions
'

of Clarendon, on account of their attachment to the see of Kome
;

all archers and other artificers, lest they should instruct foreigners

to rival us in their several trades and manufactures. This was

the law in the times of Britton, who wrote in the reign of

Edward I. : and Sir Edward Coke gives us many instances to

this eifect in the time of Edward III. In the succeeding reign

the affair of travelling wore a very different aspect ; an act of

parliament being made,'^ forbidding all persons whatever to go

abroad without licence; except only the lords and other great

men of the realm ; and true and notable merchants ; and the

king's soldiers. But this act was repealed by the statute 4 Jac.

I. c. 1. And at present everybody has, or at least assumes, the

liberty of going abroad when he pleases. Yet undoubtedly if

the sovereign by the writ of n^ exeat regno, under his great seal

or privy seal, thinks proper to prohibit him from so doing,'*' and

the subject disobeys, it is a high contempt of the royal preroga-

tive, for which the offender's lands shall be seized till he return
;

and then he is liable to fine and imprisonment."^

3. Another capacity, in which the sovereign is considered in

domestic affairs, is as the fountain of justice and general con-

servator of the peace of the kingdom. By the fountain of justice

the law does not mean the author or origin, but only the distributor.

Justice is not derived from the sovereign, as from his free gift

;

but he is the steward of the public, to dispense it to whom it is

due.^ He is not the spring, but the reservoir ; from whence

right and equity are conducted, by a thousand channels, to every

individual. The original power of judicature, by the fundamental

" 5 Eic. II. st. 1, c. 2. so fully established, that the granting

" ' The writ of ne exeat regno was at of it has long been considered a matter

first employed to prevent the clergy of right.' Beames on Ne Exeat Regno.

from going to Eome ; it was afterwards " 1 Hawk. P. C. 22. ' Sir William

extended to laymen concerting measures Blackstone adds here, that the king may

'

against the state; and at lengtli became send a writ to any man when abroad

a part of the ordinary process of the commanding his return ;
* but the exer-

Chancery, in order to get bail from any cise of this prerogative lias been long

person, about to go abroad so as to with- disused, and it is not at all probable that

draw his person or property from its it will ever be resumed.' 3 Inst. 84.

jurisdiction. The legality of this appli- '^ Ad hoc autem creatus est et electus, ut

cation of the writ was settled in the time justitiam faciat universis. Bract. 1. 3, tr.

of Charles II., and its use soon became 1, c. 9.
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principles of society, is lodged in the society at large ; but as it

would be impracticable to render complete justice to every

individual, by the people in their collective capacity, therefore

every nation has committed that power to certain select magis-

trates, who with more ease and expedition can hear and determine

complaints ; and in England this authority has immemorially

been exercised by the sovereign or his substitutes. He therefore

has alone the right of erecting courts of judicature;^ for, though

the constitution of the kingdom has intrusted him with the

whole executive power of the laws, it is impossible, as well as

improper, that he should personally carry into execution . this

great and extensive trust ; it is consequently necessary, that

courts should be erected, to assist him in executing this power

;

and equally necessary, that, if erected, they should be erected

by his authority. And hence it is, that all jurisdictions of

courts are either mediately or immediately derived from the

Crown,* their proceedings run generally in the sovereign's name,

and are executed by his oflBcers.

It is probable, and almost certain, that in very early times,

before our constitution arrived at its full perfection, our sovereign

in person often heard and determined causes between party and
party. But at present, by the long and uniform usage of many
ages, our sovereigns have delegated their whole judicial power

to the judges of their several courts ; which are the grand

depositaries of the fundamental laws of the kingdom, and have

gained a known and stated jurisdiction, regulated by certain and
established rules, which the Crown itself cannot now alter but by
act of parliament.

In this distinct and separate existence of the judicial power in

a peculiar body of men, nominated indeed, but not removable at

pleasure by the Crown, consists one main preservative of the

public liberty ; which cannot subsist long in any state, imless the

administration of common justice be in some degree separated

^ But Courts erected by the sovereign course of the common law, can only be
can only proceed according to the course erected by act of parliament, as, for

of the common law. The Queen, for example, the Courts of Bankruptcy, and
instance, could not now erect a court of the County Courts,

chancery or a court of conscience, although " Thus the jurisdiction in Equity and
she migh t grant the franchise of a market Admiralty possessed by the County Courts

and the court of pie-poudre incident there- may be conferred on the Inferior Courts

to. Com. Dig. Prerogative, D. 28. Courts, by Order in Council, issued in pursuance

whose procedure is not according to the of the Judicature Act, 1873.
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both from the legislative and also from the executive power.

Were it joined with the legislative, the life, liberty, and property

of the subject would be in the hands of arbitrary judges, whose

decisions would be then regulated only by their own opinions,

and not by any fundamental principles of law ; which, though

legislators may depart from, yet judges are bound to observe.

Were it joined with the executive, this union might soon be an

over-balance for the legislative. For which reason, by the

statute of 16 Car. I. c. 10, which abolished the Court of Star

Chamber, effectual care is taken to remove all judicial power out

of the hands of the privy council ; who, as then was evident

from recent instances, might soon be inclined to pronounce that

for law, which was most agreeable to the prince or his officers.

Nothing therefore is more to be avoided in a free constitu-

tion, than uniting the provinces of a judge and a minister of

state.

In order to maintain both the dignity and independence of the

judges in the superior courts, it was enacted by the Act of

Settlement, that their commissions should be made not, as formerly,

durante hene placito, but quamdiu bene se giesserint, and their

salaries ascertained and established ; but that it should be lawful

to remove them on the address of both Houses of Parliament.'*

'This provision has been re-enacted in subsequent statutes,

enabling the Crown to appoint additional judges, and specifically

in the Judicature Act, 1873.'

In criminal proceedings, or prosecutions for offences, it would

be absurd if the sovereign personally sat in judgment, because in

regard to these he appears in another capacity, that oi prosecutor.

» ' Sir William Blackstone here adds, of the judges as essential to the impartial

that' by tlie noble improvements of that administration of justice; as one of the

law in the statute of 1 Geo. III. c. 23, best securities of the rights and liberties

enacted at the earnest recommendation of his subjects ; and as most conducive to

of tlie king himself from the throne, the the honour of tlie Crown." Bl. Com. vol. i.

judges are continued in their oflSces during p. 2G7. ' The learned commentator much
their good behaviour, notwithstanding exaggerates the value of the statute 1

any demise of the Crown, which was Geo. III. c. 23. " The independence of the

formerly held immediately to vacate their judges," says Mr. Hallam, "we owe to

seats, and their full salaries are absolutely the Act of Settlement, not, as ignorance

secured to them during the continuance and adulation have perpetually asserted,

of their commissions ; his majesty having to George the Third." See further

been pleased to declare, that " he looked Hallam's Constitutional History of

upon the independence and uprightness England, v. iii. cli. XV.'
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All offences are ' theoretically ' against either the peace of the

sovereign or his Crown and dignity. For though in their eon-

sequences they generally seem, except in the case of treason, and

a very few others, to be rather offences against the kingdom than

the Crown
;
yet, as the public, which is an invisible body, has

delegated all its power and rights, with regard to the execution

of the laws, to one visible magistrate, all affronts to that power,

and breaches of those rights, are immediately offences against

him, to whom they are so delegated by the public. He is

therefore the proper person to prosecute for all public offences

and breaches of the peace, being the person injured in the eye of

the law. And this notion was carried so far as the old Gothic

constitution, wherein the sovereign was bound by his coronation

oath to conserve the peace, that in case of any forcible injury

offered to the person of a fellow-subject, the offender was accused

of a kind of perjury, in having violated the coronation oath

;

dicehatur fregisse Juramentum regis juratum.^ And hence also

arises another branch of the prerogative, that of pardoning

offences ; for it is reasonable that he only who is injured should

have the power of forgiving.'^ Of prosecutions and pardons

I shall treat more at large hereafter ; and only mention them
here, in this cursory manner, to show the constitutional grounds

of this power of the Crown, and how regularly connected all the

links are in this vast chain of prerogative.

A consequence of this prerogative is the legal ubiquity of the

sovereign. In the eye of the law he is always present in all his

courts, though he cannot personally distribute justice. His
judges are the mirror by which his image is reflected. It is the

regal j)fiice. and not the royal person, that is always present in

court, always ready to undertake prosecutions, or pronounce
judgment, for the benefit and protection of the subject. And
from this ubiquity it follows, that the Crown can never be

•" Stiernh. de Jure Goth. 1. 3, c. 3. A much from the legal fiction that the

notion somewhat similar to this may be sovereign is the injured party, as from

found in the Mirror, c. 1, § 5. And so the necessity of placing it where it maj
also, when the chief justice Thorpe was be promptly and judiciously exercised,

condemned to be hanged for bribery, he The executive has, therefore, in all coun-

was said gacramentum domini regis fre- tries naturally and necessarily been in-

giase. Rot. Pari. 2.5 Edw. III. vested with this prerogative.' Hargrave,
" ' The prerogative of mercy would referring to 3 Inst. 233 ; Shower, 284

;

seem to be lodged in the Crown, not so Ld. Raym. 214 ; and 2 T. R. 569.
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nonsuit ;
"^ for a nonsuit is the desertion of the suit or action by

the non-appearance of the plaintiff in court. For the same

reason also, in the forms of legal proceedings, the sovereign is

not said to appear by his attorney, as other men do ; for in con-

templation of law he is always present in court.

From the same origin of the sovereign being the fountain

of justice, we may also deduce the prerogative of issuing

proclamations, which is vested in him alone. These proclama-

tions have then a binding force, when they are grounded upon

and enforce the laws of the realm. For though the making of

laws is entirely the work of a distinct part, the legislative branch,

of the sovereign power, yet the manner, time, and circumstances

of putting those laws in execution must frequently be left to the

discretion of the executive magistrate. And therefore his con-

stitutions or edicts concerning these points, which we call

proclamations, are binding upon the subject, where they do not

either contradict the old laws or tend to establish new ones ; but

only enforce the execution of such laws as are already in being,

in such manner as the sovereign shall judge necessary. Thus

the established law is, that the sovereign may prohibit any of

his subjects from leaving the realm : a proclamation therefore

forbidding this in general for three weeks, by laying an embargo

upon all shipping in time of war, will be equally binding as an

act of parliament, because founded upon a prior law. But a

proclamation to lay an embargo in time of peace upon all vessels

laden with wheat, though in the time of a public scarcity, being

contrary to law, and particularly to statute 22 Car. II. c. 13, the

advisers of such a proclamation, and all persons acting under it,

found it necessary to be indemnified by a special act of parlia-

ment, 7 Geo. III. c. 7. A proclamation for disarming papists

was binding, ' so long as it was ' in execution of what the legisla-

ture had first ordained : but a proclamation for allowing arms to

papists, or for disarming any protestant subjects, would not bind,

because the first would have been to assume a dispensing power,

the latter a legislative one ; to the vesting of either of which in

any single person the laws of England are absolutely strangers.

Indeed by the statute 31 Hen. VIII. c. 8, it was enacted, that

the king's proclamation should have the force of acts of parlia-

" Co, Litt. 139. ' But the attorney- which has the same eifect as a nonsuit in

general may enter a non vult prosequi, a civil action.'
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ment ; a statute, which was calculated to introduce the most

despotic tyranny ; and which must have proved fatal to the

liberties of this kingdom, had it not been luckily repealed in the

minority of his successor, about five years after.®

4. The sovereign is likewise the fountain of honour of office,

and of privilege; and this in a different sense from that wherein

he is styled the fountain of justice ; for here he is really the

parent of them. It is impossible that government can be

maintained without a due subordination of rank ; that the people

may know and distinguish such as are set over them, in order to

yield them their due respect and obedience ; and also that the

officers themselves, being encouraged by emulation and the

hopes of superiority, may the better discharge their functions

:

and the law supposes that no one can be so good a judge of their

several merits and services, as the sovereign himself who employs

them. It has therefore intrusted him with the sole power ofu

conferring dignities and honours, in confidence that he will

bestow them upon none but such as deserve them. And therefore

all degrees of nobility, of knighthood, and other titles, are

received by immediate grant from the Crown : either expressed

in writing, by writs or letters patent, as in the creation of peers

and baronets ; or by corporeal investiture, as in the creation of a

simple knight.

From the same principle also arises the prerogative of erecting

and disposing of oifices ; for honours and offices are in their

nature convertible and synonymous. All offices under the Crown
carry in the eye of the law an honour along with them, because

they imply a superiority of parts and abilities, being supposed to

be always filled by those that are most able to execute them.

And, on the other hand, all honours in their origin had duties

or offices annexed to them : an earl, comes, was the conservator

or governor of a county ; and a knight, miles, was bound to

attend the king in his wars. For the same reason therefore that

honours are in the disposal of the sovereign, offices ought to be

• 1 Edw. VI. c. 12. ' The statute 31 clamation concerned " any kind of

Hen. VIII. c. 8, contained a proviso, that heresies against Christian doctrine,"

snch proclamations should not be pre- which might bo punished with death,

judicial to any person's inheritance, oflBces, Bumet says that upon this statute were

liberties, goods, and chattels, or infringe grounded all the clianges in the national

the established laws. The penalty was religion made during tho minority of

fine and imprisonment, unless the pro- Etlward VI.'

VOL. I. R
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SO likewise ; and as the sovereign may create new titles, so may
he create new offices ; but with this restriction, that he cannot

create new offices, with new fees annexed to them, nor annex new

fees to old offices ; for this would be a tax upon the subject,

which cannot be imposed but by act of parliament. Wherefore,

in 13 Hen. IV., a new office being created by the king's letters

patent for measuring cloths, with a new fee for the same, the

letters patent were, on account of the new fee, revoked and

declared void in parliament.

Upon the same, or a like reason, the sovereign has also the

prerogative of conferring privileges upon private persons. Such

as granting place or precedence to any of his subjects, as shall

seem good to his royal wisdom :
^ or such as converting aliens, or

persons bom out of his dominions, into denizens ; whereby some

very considerable privileges of natural-born subjects are conferred

upon them. Such also is the prerogative of erecting corporations

;

whereby a number of private persons are united and knit

together, and enjoy many liberties, powers, and immunities

in their political capacity, which they were utterly incapable of

in their natural. Of aliens, denizens, natural-born, and naturalized

subjects, I shall speak more largely in a subsequent chapter ; as

also of corporations at the close of this book of our Commentaries.

I now only mention them incidentally, in order to remark the

royal prerogative of making them, which is grounded upon this

foundation, that the sovereign, having the sole administration of

the government in his hands, is the best and only judge in what

capacities, with what privileges, and under what distinctions his

people are best qualified to serve, and to act under him. ' Under

this head, therefore, I may mention the power conferred on the

Crown by stat. 1 & 2 Vict. c. 2, to grant pensions annually, to an

amount not exceeding in all 1200Z. per annum, to persons who

have just claims on the royal beneficence, or who by their

personal services to the Crown, by the performance of duties

to the public, or by their useful discoveries in science and

attainments in literature and the arts, have merited the gratitude

of the country.'

'4 Inst. 361. ' The royal prerogative, of state. This prerogative was un-

to give a peer, on his creation, precedence restrained in Ireland, until the fourth

before all others of the same rank, was article of the Union extended the statute

restrained by the statute 31 Hen. VIII. of Henry VIII., if not to all peers of

c. 10, which settles the place or prece- Ireland, at least to all peers of the United

dance of all the nobility and great officers Kingdom created after the Union.'
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5. Another light, in which the laws of England consider the

sovereign with regard to domestic concerns, is as the arbiter of

commerce. By commerce, I at present mean domestic commerce

only. It would lead me into too large a field, if I were to

attempt to enter upon the nature of foreign trade, its privileges,

regulations, and restrictions ; and would also be quite beside the

purpose of these Commentaries, which are confined to the laws of

England : whereas no municipal laws can be sufficient to order

and determine the very extensive and complicated affairs of

traffic and merchandize ; neither can they have a proper authority

for this purpose. For, as these are transactions carried on

between subjects of independent states, the municipal laws

of one will not be regarded by the other. For which reason the

affairs of commerce are regulated by a law of their own, called

the law merchant, or lex mercatoria, which all nations agree in

and take notice of. And in particular it is held to be part

of the law of England, which decides the cause of merchants by

the general rules which obtain in all commercial countries ; and

that often even in matters relating to domestic trade, as for

instance with regard to the drawing, the acceptance, and transfer

of inland bills of exchange.
* To this branch of the prerogative, however, may be referred

the important functions wliich are now exercised by the Board

of Trade. On the Restoration, in 1660, Charles II. created a

Council for Trade and a Council for Foreign Plantations ; which

in 1072 were superseded by a United Council of Trade and

riantations. Being abolished, however, in 1675, its duties were

exercised by the Privy Council until 1695, when the Board

of Trade and Plantations was again revived, but only to \)o

finally abolished in 1782 by the statute 22 Geo. III. c. 82 ; when
the business, so far as relates to the colonies, was transferred

to the Secretary of State, wliile the remainder of its duties were

performed by a Committee of the Privy Council. Four years

afterwards, namely, in 1786, a separate department or Board

of Trade was establislied by an Order in Council, for all

matters specially relating to trade and the colonies; and it

is upon this Board, whose chief officials are the President ^ and

Secretary,'' who are always members of the Executive Government,

that many important duties relating to trade and commerce arc

devolved. It has the general superintendence of all matters

« 7 Geo. IV. c. 32. ' 30 & 31 Vict. c. 72.

R 2
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relating to merchant ships and seamen, and the carrying into

execution the several statutes in force relating to them. For

that purpose it has to require and receive returns as to trade and

navigation, and originate and consider reports made to it by its

inspectors and other officers. The Board has also a partial

control over local marine boards, and may lay down rules as

to the conduct of examinations, and as to the qualification of

applicants for the posts of masters and mates of foreign-going

as well as of home-trade passenger ships, and it examines and

certifies the fitness of engineers in steam-vessels. It may grant

licenses to persons to engage or supply seamen or apprentices

for merchant ships in the United Kingdom, and investigate cases

of alleged incompetency and misconduct.* It has extensive

powers, previously exercised by the Admiralty, for the protection

of navigation and over tidal-waters and foreshores ^ and harbours.^

It also appoints officers to inspect anchors and chain cables ;

*

and, finally, it has authority by its inspectors at different ports

to stop unseaworthy vessels from proceeding to sea.'
™

' The Board of Trade exercises a supervision over railways and

railway companies, not only with respect to their original forma-

tion, but also as to their subsequent working.'* Eailways were

first placed under this control by the statute 3 & 4 Vict. c. 97.

A few years afterwards the powers of the Board of Trade in this

respect were transferred to a Board of Commissioners of Eailways;"

but in 1851 all the powers of this latter board were re-transferred

to the Board of Trade, in whom they are now vested.^ Notices

of application for Eailway Acts, accompanied by plans, must be

deposited with the Board, before any bill can be introduced into

parliament; and before a line can be opened for traffic notice

must be given to the Board and its permission obtained, on the

report of an inspector, appointed by the Board for those and

other general purposes. So when accidents occur, notice must

be given to the Board, and an inspector is generally sent to

inquire into the circumstances, and on his report the Board may

cause alterations to be made for the greater safety of the public'

' Again, the Board of Trade is charged with the registration of

• 17 & 18 Vict. c. 104

;

25 & 26 Vict. c. ' 27 & 28 Vict. c. 27.

63.
•" 36 & 37 Vict. c. 76.

J 25 & 26 Vict. c. 09

;

29 & 30 Vict. c. " 36 & 37 Vict, c, 76.

62. " 9 & 10 Vict. c. 105.

i' 24 & 25 Vict. c. 45. » 14 & 15 Vict. c. 64.
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all Joint-Stock Companies, under the statute 25 & 26 Vict. c.

89 ; and in particular with carrying out the provision of the

statute 33 & 34 Vict. c. 61, requiring Life Assurance Companies

to make periodical statements of their affairs. It also registers

copyrights in designs ;
** and under its control have been placed

the schools of design now established in almost all the large

towns of the kingdom, the appointments connected with them
being made by its President, parliament voting annually a sum
of money for their support. The Board is further charged with

the collection and publication from time to time of tables, con-

taining information with respect to the revenue, trade, commerce,

wealth, population, and other statistics of the realm;' and one

of its departments collects and prepares the tables of the prices

of com which regulate the rent-charge to be paid in lieu of tithe

under the Tithe Commutation Act.'

'

* Subject to these general observations under this branch of the

royal prerogative, so far as it relates to mere domestic commerce,

fall the following articles

:

First, the establishment of 2iublic marts, or places of buying

and selling ; such as markets and fairs, with the tolls thereunto

belonging. These can pnly be set up by virtue of the grant of

the Crown, or by long and immemorial usage and prescription,

which presupposes such a grant.* The limitation of these public

resorts, to such time and such place as may be most convenient

for the neighbourhood, forms a part of economics or domestic

polity; which considering the kingdom as a large family, and
the sovereign as the master of it, he clearly has a right to dispose

and order as he pleases."

Secondly, the regulation of weights and measures. These,

for the advantage of the public, ought to be universally the same
throughout the kingdom; being the general criterions which

reduce all things to the same or an equivalent value. But, as

weight and measure are things in their nature arbitrary and
uncertain, it is therefore expedient that they be reduced to some
fixed rule or standard : which standard it is impossible to fix by
any written law or oral proclamation ; for no man can, by words

<« 5 & 6 Vict. c. 100 : 6 & 7 Vict. o. 65

;

* 2 Inst. 220. Mayor of Macclesfield v.

13 & 14 Vict. c. 104. Chapman, 12 M. & W. 18.

' 31 & 32 Vict. c. 33 ; 35 & 36 Vict. c. " Tliis right of establishing markets

18. and fuiru caiinut be exercised to the pre>

• 6 & 7 Will. IV. c. 71. judice of iutereste previously vested.
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only, give another an adequate idea of a foot rule, or a pound
weight. It is therefore necessary to have recourse to some
visible, palpable, material standard ; by forming a comparison

with which, all weights and measures may be reduced to one

uniform size : and the prerogative of fixing this standard our

ancient law vested in the Crown, as in Normandy it belonged to

the duke."^ This standard was originally kept at Winchester

:

and we find in the laws of King Edgar,"*^ nearly a century before

the Conquest, an injunction that the one measure, which was

kept at Winchester, should be observed throughout the realm.

Most nations have regulated the standard of measures of length

by comparison with the parts of the human body : as the palm,

the hand, the span, the foot, the cubit, the ell, ulna, or arm, the

pace, and the fathom. But as these are of different dimensions

in men of different proportions, our ancient historians ^ inform us,

that a new standard of longitudinal measure was ascertained

by King Henry I. ; who commanded that the ulna or ancient

ell, which answers to the modern yard, should be made of the

exact length of his own arm. And, one standard of measures

of length being gained, all others are easily derived from thence

;

those of greater length by multiplying, those of less by sub-

dividing, that original standard. Thus, by the statute called

comjoositio ulnarum ei perticarum, five yards and a half make a

perch ; and the yard is subdivided into three feet, and each foot

into twelve inches ; which inches will be each of the length of

three grains of barley. Superficial measures are derived by

squaring those of length; and measures of capacity by cubing

them. The standard of weights was originally taken from corns

of wheat, whence the lowest denomination of weights we have is

still called a grain; thirty-two of which are directed, by the

statute called comjpositio mensurarum, to compose a pennyweight,

whereof twenty make an ounce, twelve ounces a pound, and so

upwards. And upon these principles the first standards were

made ; which, being originally so fixed by the Crown, their sub-

sequent regulations have been generally made by the sovereign

ill parliament. Thus, under King Eichard I., in his parliament

holden at Westminster, a.d. 1197, it was ordained that there

should be only one weight and one measure throughout the

kingdom, and that the custody of the assize or standard of

' Gr. Coustum. c. 16. "^ Will. Malmsb. «n mia Hen, I. ; Spelm.
" Cap. 8 ; 1 Thorpe, 271. Hen. I. apud Wilkins, 299.
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weights and measures should be committed to certain persons in

every city or borough;^ from whence the ancient office of the

king's aulnager seems to have been derived, whose duty it was,

for a certain fee, to measure all cloths made for sale, till the

office was abolished by the statute 11 & 12 Will. III. c. 20. In

King John's time this ordinance of King Richard was frequently

dispensed with for money ;
* which occasioned a provision to be

made for enforcing it, in the Great Charters of King John and

his son.* These original standards were called pondtis regis^ and

mensura domini regis ;^ and were directed by a variety of subse-

quent statutes to be kept in the exchequer, and all weights and

measures to be made conformable thereto. But though this hath

so often by authority of parliament been enacted, yet it could

never be effected : so forcible is custom with the multitude.

* The regulation of weights and measures having so frequently

formed the subject of parliamentary enactment can no longer be

referred to the prerogative. Upwards of twenty statutes, extend-

ing from the 14 of Edward III., were repealed by the statute

5 Geo. IV. c. 74, by which and the statutes 6 Geo. IV. c. 12,

4 & 5 Will. IV. c. 49, and 5 & 6 Will. IV. c. 63, amended by

22 & 23 Vict. c. 56, the imperial standard yard, pound, gallon,

and bushel, were fixed and rendered uniform throughout the

United Kingdom; all contracts for sale by weight or measure,

except when an express agreement is made to the contrary, being

considered to refer to these standards.'' By the last-mentioned

act all local and customary measures and also heaped measures

are abolished, and contracts made with reference to them are

declared void. But the standard yard and pound authorised by
these statutes having been destroyed in the fire at the Houses of

Parliament in 1834, it became necessary to construct new
standards; which having been legalized, now, by the statute

18 & 19 Vict. c. 72, constitute the standard measure and weight

of the United Kingdom. All these standards, which were pre-

viously kept in the office of the Exchequer have now been

transferred under the Act 29 & 30 Vict. c. 82, to the Board of

Trade, whose duties in making periodical comparisons of the

standards are defined by the Statute.'

Thirdly, as money is the medium of commerce, it is the royal

^ Hoved. Matth. Paris. * Cowel's Intcrp. tit. pmdm regis.

• Hoved. Ai>. 1201. ' Flet. 2. 12.

" y Hen. in. c. 25. * As to </a«, seo 22 & 23 Vict. c. 66. .
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prerogative, as the arbiter of domestic commerce, to give it

authority, or make it current. Money is a universal medium, or

common standard, by Comparison with which the value of all

merchandize may be ascertained : or it is a sign, which represents

the respective values of all commodities. Metals are well cal-

culated for this sign, because they are durable, and are capable

of many subdivisions ; and a precious metal is still better cal-

culated for this purpose, because it is the most portable. A
metal is also the most proper for a common measure, because it

can easily be reduced to the same standard in all nations : and
every particular nation fixes on it its own impression, that the

weight and standard, wherein consists the intrinsic value, may
both be known by inspection only.

As the quantity of precious metals increases, that is, the more
of them there is extracted from the mine, this universal medium
or common sign will sink in value, and grow less precious. The
consequence is, that more money must be given now for the

same commodity than was given a hundred years ago. And if

any accident were to diminish the quantity of gold and silver,

their value would proportionably rise. A horse that was formerly

worth ten pounds, is now perhaps worth fifty : and by any failure

of current specie, the price may be reduced to what it was. Yet
is the horse in reality neither dearer nor cheaper at one time than

another : for, if the metal which constitutes the coin was formerly

twice as scarce as at present, the commodity was then as dear at

half the price as now it is at the whole.

The coining of money is in all states the act of the sovereign

power; for the reason just mentioned, that its value may be

known on inspection. And with respect to coinage in general,

there are three things to be considered therein; the materials,

the impression, and the denomination.

With regard to the materials, Sir Edward Coke lays it down,®

that the money of England must either be of gold or silver : and

none other was ever issued by the royal authority till 1672, when
copper farthings and halfpence were coined by King Charles II.,

and ordered by proclamation to be current in all payments,

under the value of sixpence, and not otherwise. But this copper

coin is not upon the same footing with the other in many
respects, particularly with regard to the offence of counterfeiting

it. ' And, as to the coin generally, it is enacted by the statute

' 2 Inst. 577.
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33 & 34 Vict. c. 10, s. 4, that a tender of payment of money shall

be a legal tender, of gold, to any amount ; of silver, to an amount

not exceeding forty shillings; and of bronze to the amount of

one shilling.'
*

As to the impression, the stamping thereof is the unquestion-

able prerogative of the Crown : for though divers bishops and

monasteries had formerly the privilege of coining money, this

was usually done by special grant from the Crown, or by prescrip-

tion which supposes one : and therefore was derived from, and

not in derogation of, the royal prerogative. Besides that they

had only the profit of the coinage, and not the power of in-

stituting either the impression or denomination ; but had usually

the stamp sent them from the exchequer.

The denomination, or value for which the coin is to pass

current, is likewise said to be in the breast of the sovereign;

and if any unusual pieces are coined, that value must be

ascertained by proclamation. In order to fix the value, the

weight, and the fineness of the metal are to be taken into con-

sideration together. When a given weight of gold or silver is

of a given fineness, it is then of the true standard* and called

esterling or sterling metal ; a name for which there are various

reasons given,'' but none of them entirely satisfactory. And of

this sterling or esterling metal all the coin of the kingdom must
be made by the statute 25 Edw. III. c. 13. So that the royal

prerogative seemed not to extend to the debasing or enhancing

the value of the coin below or above the sterling value. The
sovereign may also, by his proclamation, legitimate foreign coin,

and make it current here ; declaring at what value it shall be
taken in payments. But this, I apprehend, ought to be by
comparison with the standard of our own coin ; otherwise the

consent of parliament will be necessary. The sovereign may also,

*it is said,' at any time decry, or cry down, any coin of the

kingdom, and make it no longer current ;
* but considering the

f i
' By 3 & 4 Will. IV. c. 98, a legal to be that adopted by those two ety-

tender may be made in Bank of England mologists, that the name waa derived
notes, for sums above five pounds.' from tlie Esterlingi, or Esterlings ; as

« This standard has frequently varied. those Saxons were anciently called who
See M'Culloch's Com. Diet. ' Coins' As inhabited that district of Germany now
to the 'Standard and the Trial of the occupied by the Hunsetowns and their

Pyx,' see the Coinage Act, 1870. appendnges; the earliest traders iu
•" Spelm. Gloss. 203; Dufresne, iii. modem Europe. See Camden's Scot-

165. The most plausible opinion seems land, p. 11 ; Sir John Davis's Kep. 48.
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frequent interference of parliament with reference to it, the

regulation of the coinage cannot now, I apprehend, be referred

simply to the prerogative.'

6. ' The sovereign, as parens patrim, is the general conservator

of his people.'

1. ' He is the guardian of all the infants in his kingdom, the

duties of which office devolved, as we shall see in the third

volume of these Commentaries, upon the keeper of his conscience,

the Lord Chancellor; and were exercised by him and his col-

leagues, the Master of the Rolls and the Vice-Chancellors, in the

High Court of Chancery, until its whole jurisdiction, powers, and

authorities were transferred to the High Court of Justice.'

2. ' The sovereign has also the custody of idiots and lunatics' '

An idiot, or natural fool, is one that has had no understanding

from his nativity ; and therefore is by law presumed never likely

to attain any. For which reason the custody of him and of his

lands was formerly vested in the lord of the fee, but, by reason of

the manifold abuses of this power by subjects, it was at last

provided by common consent, that it should be given to the

sovereign, as the general conservator of his people ; in order to

prevent the idiot from wasting his estate ; and reducing himself

and his heirs to poverty and distress. This prerogative of the

Crown is declared in parliament by statute 17 Edw. II. cc. 11 & 12,

which direct, in affirmance of the common law,^ that the king shall

have ward of the lands of natural fools, taking the profits without

waste or destruction, and shall find them necessaries ; and after

the death of such idiots he shall render the estate to the heirs

:

in order to prevent such idiots from aliening their lands, and

their heirs from being disinherited.

By the old common law there is a writ de idiotd inquirendo, to

inquire whether a man be an idiot or not ; which was tried by a

jury of twelve men : and if they found him purus idiota, the

profits of his lands and the custody of his person might be

granted by the Crown to some subject who had interest enough

to obtain them."^ This was long considered a hardship upon

' ' Sir William Blackstone treats this Edw. I. prefixed to Maynard's Year-book

branch of the prerogative as a part of the of Edw. II. fol. 20, 24.

Eoyal Kevenue, having been originally ^ This power is still alluded to in

a source of profit.' common siieceh, by that usual expression

J 4 Rep. 126; Memorand' Scacc' 20 oi begging vt, vaa.n ioi a, iuo\.
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private families ; and so long ago as in the 8 Jac. I., it was under

the consideration of parliament, to vest this custody in the

relations of the party, and to settle an equivalent on the CroAvn

in lieu of it ; it being then proposed to share the same fate with

the slavery of the feudal tenures, which were not long afterwards

abolished. Yet few instances can be given of the oppressive

exertion of it, since it seldom happened that a jury found a

man an idiot a nativitate, but only non compos mentis from some

particular time ; which had an operation very different in point

of law.

A lunatic, or non compos mentis, is one who has had under-

standing, but by disease, grief or other accident, has lost the

use of his reason. A lunatic is indeed properly one that has

had lucid intervals: sometimes enjoying his senses, and some-

times not, and that frequently depending, *as many have

imagined,' upon the changes of the moon. But under the

general name of non compos mentis are comprised not only

lunatics, but persons under frenzies, or who lose their intellects

by disease ; or such, in short, as are judged by the courts in-

capable of conducting their own affairs. To these also, as well

as idiots, the sovereign is guardian, but to a very different

purpose. For the law always imagines, that these accidental

misfortunes may be removed ; and therefore only constitutes the

Crown a trustee for the unfortunate persons, to protect their

property, and to account to them for all profits received, if they

recover, or after their decease to their representatives. And
therefore it is declared by the statute before referred to, that the

king shall provide for the custody and sustentation of lunatics,

and preserve their lands and the profits of them for their use,

when they come to their right mind ; and the king shall take

nothing to his o\vn use; and if the parties die in such estate,

the residue shall be distributed for their souls by the advice of

the ordinary, and of course, by the subsequent amendments

of the law of administration, shall now go to their executors

or administrators.

On the first attack of lunacy or other occasional insanity,

while there may be hopes of a speedy restitution of reason, it

is usual to confine the unhappy objects in private custody under

the direction of their nearest friends and relations; and the

legislature, to prevent all abuses incident to such private custody,

has thought proper to interpose its authority from time to time
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for ' licensing,' regulating, ' and visiting ' private * asylums,' ' as

well as those for the care and maintenance of pauper lunatics in

county asylums ^ ' and of criminal lunatics.' '^ But where the

insanity is of a permanent character, and it becomes necessary,

in reference to the property of the lunatic, and its care and

management, to have the fact of lunacy legally determined by

law the judges to whom, by special authority from the sovereign,

the custody of lunatics and idiots is intrusted, upon petition or

information, will grant a commission, ' special or general,' in

nature of the writ de idiotct ' or de lunatico ' iiiquirendo, ' directed

to the masters in lunacy,' to inquire into the party's state of

.mind ; and if he be found non compos, will commit the care of his

person, with a suitable allowance for his maintenance, to some

friend, who is then called his committee,'* However, to prevent

sinister practices, the next heir is seldom permitted to be this

committee of the person ; because it is his interest that the party

should die. But it has been said, there lies not the same

objection against his next of kin, provided he be not his heir

;

for it is his interest to preserve the lunatic's life, in order to

increase the personal estate by savings, which he or his family

may hereafter be entitled to enjoy. The heir is generally made

the manager or committee of the estate, it being clearly his

interest by good management to keep it in condition : account-

able however to the judges, and to the non compos himself, if he

recovers ; or otherwise to his administrators.

In this care of idiots and lunatics the civil law agrees with

ours; by assigning them tutors to protect their persons, and

curators to manage their estates. But in another instance the

Eoman law goes much beyond the English. For, if a man by

notorious prodigality was in danger of wasting his estate, he was

looked upon as non compos, and committed to the care of curators

or tutors by the preetor.^ And by the laws of Solon such

prodigals were branded with perpetual infamy .'i But with us,

when a man on an inquest of idiocy has been returned an unthrift,

and not an idiot, no farther proceedings have been had. And the

propriety of the practice itself seems to be very questionable.

' 8 & 9 Vict. c. 100. 86 ; 32 & 3.3 Vkt. c. 91.

"• 16 & 17 Vict. c. 97. " Ff. 27, 10, 6, 16.

" 23 & 24 Vict. c. 75. " Potter, Autiq. b. 1, c. 26.

" 16 »& 17 Vict. c. 70 ; 25 & 26 Vict. c.
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It was doubtless an excellent method of benefiting the individual,

and of preserving estates in families ; but it hardly seems cal-

culated for the genius of a free nation, who claim and exercise

the liberty of using their own property as they please. " Sio

" utere tuo ut alienum non lasdas," is the only restriction our laws

have given with regard to economical prudence. And the

frequent circulation and transfer of lands and other property,

which cannot be effected without extravagance somewhere, are

perhaps not a little conducive towards keeping our mixed con-

stitution in its due health and vigour.

3. ' In this same capacity as parens patriae, the sovereign is

guardian of the public health ; appointing the President of the

Local Government Board,'' to which is committed the general

superintendence of all the local authorities throughout the

coimtry, who are charged with carrying into effect the provisions

of the Public Health Act, 1875.'

'To this branch of the prerogative may be assigned the

authority conferred on the Crown in Council, by the statute

38 Vict. c. 47, to regulate the construction and fittings of

gunpowder stores, to prescribe the buildings and works from

which they are to be separated ; and the maximum amount of

gunpowder to be kept therein. The same statute prohibits the

manufacture or storing of gunpowder except at factories and

magazines licensed by the local authorities, and lays down general

rules for all such factories and magazines, and for proper storage

of gunpowder by persons who retail it, for its sale in closed

packages, and its carriage from place to place. It applies to

every description of explosive, such as nitro-glycerine, gun-cotton,

blasting powder, fog signals, fireworks, and every description of

ammunition; authorizes the appointment of inspectors by the

Board of Trade, and formal investigations into accidents
;
permits

the seizure and detention of explosives liable to forfeiture until

inquiry; and imposes penalties on infringements of the act,

which are to be summarily recoverable before justices.'

7. The sovereign is, lastly, considered by the laws of England

as the head and supreme governor of the national Church.

To enter into the reasons upon which this prerogative is

founded, is matter rather of divinity than of law. I shall there-

' The Local Government Board Act, 1871.



254 THE ROYAL PREEOGATIVE.

fore only observe that by statute 26 Henry VIII. c. 1, recitinji-

that the king's majesty justly and rightfully is and ought to be

the supreme head of the Church of England ; and so had been

recognized by the clergy of this kingdom in their convocation,

it is enacted, that the king shall be reputed the only supreme

head of the Church of England, and shall have annexed to the

imperial crown of this realm, as well the title and style thereof,

as all jurisdictions, authorities, and commodities, to the said

dignity of supreme head of the Church appertaining. And
another statute to the same purport was made 1 Eliz. c. 1.

In virtue of this authority the king convenes, prorogues,

restrains, regulates, and dissolves all ecclesiastical synods or

convocations. This was an inherent prerogative of the Crown,

long before the time of Henry VIII., as appears by the statute

8 Henry VI. c. 1, and the many authors, both lawyers and

historians, vouched by Sir Edward Coke.* So that the statute

25 Hen. VIII. c. 19, which restrains the convocation from

making or putting in execution any canons repugnant to the

royal prerogative, or the laws, customs, and statutes of the realm,

was merely declaratory of the old common law :
^ that part of it

only being new, which makes the royal assent actually necessary

to the validity of every canon. The convocation, or ecclesiastical

synod in England, diifers considerably in its constitution from

the synods of other Christian kingdoms : these consisting wholly

of bishops ; whereas with us the convocation is the miniature of

a parliament, wherein the archbishop presides with regal state

;

the upper house of bishops represent the House of Lords ; and

the lower house, composed of representatives of the several

dioceses at large, and of each particular chapter therein, re-

sembles the House of Commons with its knights of the shire and

burgesses. This constitution is said to be owing to the policy of

Edward I. : who thereby at one and the same time let in the

inferior clergy to the privileges of framing ecclesiastical canons,

which before i.they had not, and also introduced a method of

taxing ecclesiastical benefices, by consent of convocation.^

From this prerogative, of being head of the Church, arises the

sovereign's right of nomination to vacant bishoprics, and certain

other ecclesiastical preferments ; which will more properly be

• 4 Inst. 322, 323. » Gilb. Hist, of Exch. c. 4. Hallam's
' 12 Rep. 72. Const. Hist. v. iii. cli. IG.
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considered when we come to treat of the clergy. I shall only

here observe, that this is now done in consequence of the statute

25 Hen. YIII. c. 20. ' In the Sovereign in Council is also vested

the jiower of giving effect to any scheme or recommendation of

the Ecclesiastical Commissioners ;
^' the Order in Council, for this

purpose, when entered in the registry of the diocese, having,

after publication in the Gazette, the effect of an act of parliament.'

As the head of the Church, the sovereign is likewise the

dernier resort in all ecclesitistical causes ; an appeal lying ulti-

mately to * the Crown in Council,' "^ from the sentence of every

ecclesiastical judge ; which right was * vested in ' the Cro\vn by

statute 25 Hen. VIII. c. 19, as will more fully be shown here-

after.

" ' In 1835 two commissions were

issued, directing the persons named
therein to consider tiie state of the

dioceses of England and Wales with

reference to the amount of their re-

venues, and the distribution of epi-

scopal duties ; and also to consider the

state of our cathedral and collegiate

churches, with a Yievf to the suggestion

of such measures as might conduce to

the efKciency of the Church ; and further

to devise the best mode of providing for

the cure of souls with special reference

to the residence of the clergy. These

commissioners made four rejKjrts; and

they also recommended, tliat commis-

sioners should bo appointed by parlia-

ment, for the purpose of preparing and
laying before the sovereign in council

such schemes as should appear to them
to be best adapted for carrying their

recommendations into effect ; and that

the Crown should be empowered to

make orders ratifying such schemes,

and having the full force of law. The
Stat, 6 & 7 Will. IV. c. 77, was accord-

ingly passed, appointing ecclesiastical

commissioners, making them a body

corporate, and giving them the powers

mentioned in the act. The recommenda-
tions contained in the four rejwrts of

the original commissioners have since

been carried out, with certain modifica-

tions and amendments, to which tlio

sanction of parliament was required and

obtained. The chief features of the

alterations thus effected are the equaliza-

tion of the territorial extent of the

dioceses, the creation of the new sees of

Ripon and Manchester, and the union of

the sees of Gloucester and Bristol. Tlio

revenues of the sees have been also

equulizt'd by augmenting the income of

tiio smaller out of the revenues of the

larger. Cathedral and collegiate bodies

have also been regulated. The powers

of the ecclesiastical commissioners have

been extended by several statutes and by

the transfer to them of tiie powers of the

Church Building Commissioners. The
constitution of the body may also Ix)

considered improved, by the appointment

of church estates commissioners, who aro

ex officio members of the ecclesiastical

commission.'

" The jurisdiction may by order in

Council be transferred to the High Court

of Appeal. The Judicature Act, 1873.
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CHAPTER VIII.

OF THE EOYAL REVENUE.

Having, in the preceding chapter, considered at large those

branches of the sovereign's prerogative, which contribute to his

royal dignity, and constitute the executive power of the govern-

ment, we proceed now to examine his fiscal prerogatives, or such

as regard his revenue ; which the British constitution has vested

in the royal person, in order to support his dignity and maintain

his power : being a portion which each subject contributes of his

"property in order to secure the remainder.

This revenue is either ordinary or extraordinary. The ordinary

revenue is such as has either subsisted time out of mind in the

Crown; or else has been granted by parliament, by way of

purchase or exchange for such of the sovereign's inherent here-

ditary revenues as were found inconvenient to the subject.

When I say that it has existed time out of mind in the Crown,

I do not mean that the sovereign is at present in the actual

possession of the whole of this revenue. Much, nay the greatest

part, of it is at this day in the hands of subjects, to whom it has

been granted out from time to time by the kings of England,

which has rendered the Crown in some measure dependent on the

people for its ordinary support and subsistence. So that I must

be obliged to recount, as part of the royal revenue, what lords of

manors and other subjects frequently look upon to be their own
absolute inherent rights ; because they are and have been vested

in them and their ancestors for ages, though in reality originally

derived from the grants of our ancient princes.

I. The first of the ordinary revenues of the Crown, which I

shall take notice of is of an ecclesiastical hind, as are also the

three succeeding ones ; viz., the custody of the temporalities of
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bishops; by which are meant all the lay revenues, lands, and
tenements, in which is included his barony, which belong to an

archbishop's or bishop's see. And these, upon the vacancy of

the bishopric, are immediately the right of the sovereign, as a

consequence of his prerogative in Church matters ; whereby he is

considered as the founder of all archbishoprics and bishoprics,

to whom during the vacancy they revert. And for the same

reason, before the dissolution of abbeys, the king had the custody

of the temporalities of all such abbeys and priories as were of

royal foundation, but not of those founded by subjects, on the

death of the abbot or prior. Another reason may also be given

why the policy of the law has vested this custody in the crown

;

because, as the successor is not known, the lands and possessions

of the see would be liable to spoil and devastation, if no one had

a property therein. Therefore the law has given the sovereign,

not the temporalities themselves, but the custody of the tem-

poralities, till such time as a successor is appointed, with power

of taking to himself all the intermediate profits, without any

account to the successor; and with the right of presenting,

which the crown very frequently exercises, to such benefices and

other preferments as fall within the time of vacation.' This

revenue is of so high a nature, that it could not be granted out

to a subject before, or even after, it accrued : until, by the statute

1 Edw. III. st. 4, c. 4 & b^ the sovereign was enabled, after the

vacancy, to lease the temporalities to the dean and chapter;

saving to himself all advowsons, escheats, and the like. Our
ancient kings, and particularly William Rufus, were not only

remarkable for keeping the bishoprics a long time vacant, for the

sake of enjoying the temporalities, but also committed horrible

waste on the woods and other parts of the estate ; and, to crown

all, would never, when the see was filled up, restore to the bishop

his temporalities again, unless he purchased them at an ex-

orbitant price. To remedy which. King Henry the First granted

a charter at the beginning of his reign, promising neither to sell,

nor let to farm, nor take anything from the domains of the

Church, till the successor was installed. And it was made one

of the articles of the Great Charter, that no waste should be

committed in the temporalities of bishoprics, neither should the

custody of them be sold. The same is ordained by the statute of

Westminster the first ; and the statute of 14 Edw. III. st. 4, c. 4,

• Stat. 17 Edw. II. St. I c. 14 ; F. N. B. 32. " Rei)ealed by 2G & 27 Vict, c, 125.

yOL. I. 8
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which permitted, as we have seen, a lease to the dean and chapter,

was still more explicit in prohibiting the other exactions. It

was also a frequent abuse that the sovereign would, for trifling or

no causes, seize the temporalities of bishops, even during their

lives, into his own hands : but this also was guarded against by

statute 1 Edw. III. st. 2, c. 2.

This revenue, which was formerly very considerable, is now,

by a customary indulgence, almost reduced to nothing : for at

present, as soon as the new bishop is consecrated and confirmed,

he usually receives the restitution of his temporalities quite

entire and untouched from the crown ; and at the same time does

homage to his sovereign ; and then, and not sooner, he has a fee-

simple in his bishopric, and may maintain an action for the

profits.

II. The sovereign is entitled to a corody, as the law calls it,

out of every bishopric, that is, to send one of his chaplains to be

maintained by the bishop, or to have a pension allowed him till

the bishop promotes him to a benefice. This is also in the

nature of an acknowledgment to the king, as founder of the see,

since he had formerly the same corody or pension from every

abbey or priory of royal foundation. It is, I apprehend, now
fallen into total disuse ; though Sir Matthew H ale says, that it is

due of common right, and that no prescription will discharge it,

III. The sovereign also, as was formerly observed, is entitled

to all the tithes ' or the rent-charge now substituted in lieu

thereof,' arising in extra-parochial places : though perhaps it may
be doubted how far this article, as well at the last, can be pro-

perly reckoned a part of the royal revenue : since a corody

supports only his chaplains, and these extra-parochial tithes are

held under an implied trust, that he will distribute them for the

good of the clergy in general.

IV. The next branch consists in the first-fruits, and tenths, of

all spiritual preferments in' the kingdom ; both of which I shall

consider together.

These were originally a part of tho papal usurpations over the

clergy of this kingdom ; first introduced by Pandulph, the Pope's

legate, during the reigns of King John and Henry the Third,
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in the see of Nonvich ; and afterwards attempted to be made
universal by the Popes Clement V. and John XXII., about the

beginning of the fourteenth century. The first-fruits, primatas or

annates, were the first year's whole profits of the spiritual pre-

ferment, according to a rate or valor made under the direction of

Pope Innocent IV. by Walter, Bishop of Normch, in 38 Hen. III.,

and afterwards advanced in value by commission from Pope

Nicholas ' IV.,' a.d. 1292, 20 Edw. I. : which valuation of Pope

Nicholas is still preserved in the Exchequer.*' The tenths, or

decimae, were the tenth part of the annual profit of each living by

the same valuation, which was also claimed by the Holy See,

under no better pretence than a strange misapplication of that

precept of the Levitical law, which directs, that the Levites

" should offer the tenth part of their tithes as a heave-offering to

"the Lord, and give it to Aaron the high priest." But this

claim of the Pope met with a vigorous resistance from the

English parliament ; and a variety of acts were passed to prevent

and restrain it, particularly the now repealed statute 6 Hen. IV.

c. 1, which calls it a horrible mischief, and damnable custom.

But the clergy, blindly devoted to the will of a foreign master,

still kept it on foot: sometimes more secretly, sometimes more

openly and avowedly : so that in the reign of Henry VIII., it

was computed that in the compass of fifty years 800,000 ducats

had been sent to Rome for first-fruits only. And, as the clergy

expressed this willingness to contribute so much of their income

to the head of the Church, it was thought proper, when in the

same reign the papal power was abolished, and the king was

declared the head of the Church of England, to annex this

• 3 Inst. 154. 'This valuation forms it extended over the province of Canter-

one of the works published by the bury, finished in 1291, and as to York also

Record Commissioners. Mr. Justice in the following year; the whole lx;ing

Coleridge has stated the historical under the direction of John Bishop of

origin of this branch of the royal revenue Winton, and Oliver Bishop of Lincoln,

more exactly:—In 1253, Pope Innocent In 1318, a third taxation, entitled JVooa

IV. granted all the first-fruits and tenths Taxatio, was made, but this only ex-

to Henry III. for three years, which tended over some part of the province of

occasioned a taxation in the following York. It became necessary chiefly in

year, sometimes called the Norwich consequence of the Seottislj invasion of

taxation, and sometimes Innocent's the border counties, which rendered the

valuation. In 1288, Nicholas IV. clergy of those districts unable to pay

granteil the tenths to Edward I. for tenths and first-fruits according to tlie

six years, and a new valuation was com- higher valuation ; and was made by

menced in the same year by the king's virtue of royal mundute directed to the

precept, which valuation was, so far as Bishop of Carlisle.' Coleridge's Biackst

s 2
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revenue to the crown, which was done by statute 26 Hen. VIII.

c. 3, confirmed by statute 1 Eliz. c. 4, and a new Valor Bene-

jiciorum was then made, ' that commonly called the King's Boohs,'

by which the clergy are at present rated.'^

By these last-mentioned statutes all vicarages under ten

pounds a-year, and all rectories under ten marks, are discharged

from the payment of first-fruits : and if, in such livings as

continue chargeable with this payment, the incumbent lives but

half a year, he shall pay only one quarter of his first-fruits ; if

but one whole year, then half of them; if a year and a half,

three-quarters ; and if two years, then the whole ; and not other-

wise. Likewise by the statute 27 Hen. VIII. c. 8, no tenths are

to be paid for the first year, for then the first-fruits are due : and

by other statutes of Queen Anne, in the fifth and sixth years of

her reign, if a benefice be under fifty pounds per annum clear

yearly value, it shall be discharged from the payment of first-

fruits and tenths.

Thus the richer clergy, being, by the criminal bigotry of their

predecessors, subjected at first to a foreign exaction, were after-

wards, when that yoke was shaken off, liable to a like mis-

application of their revenues, through the rapacious disposition of

the then reigning monarch : till at length the piety of Queen
Anne restored to the Church what had been thus indirectly

taken from it. This she did, not by remitting the tenths and

first-fruits entirely ; but, in a spirit of the truest equity, by

applying these superfluities of the larger benefices to make up
the deficiencies of the smaller. And to this end she granted her

royal charter, which was confirmed by the statute 2 Ann. c. 11,

whereby all the revenue of first-fruits and tenths is vested in

trustees for ever, to form a perpetual fund for the augmentation

of poor livings. This is usually called Queen Anne's Bounty;

which has been still farther regulated by subsequent statutes.®

V. The next branch of the ordinary revenue of the sovereign,

"* A transcript is given in Ecton's Queen Anne's Bounty, are consolidated

Thesaurus and Bacon's Liber Regis. and regulated by the statute 1 & 2

See the reports of the Commissioners Vict. c. 20 ; and many statutes have

appointed to inquire into the Eccle- since been passed in order if possible

siasticiil Revenues, 1831, as to the present to place the administration of this fund

value of the church property. on a proper footing.

" ' The offices of fir.'jt-fruits, tenths, iind
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which, as well as the subsequent branches, is of a lay or temporal

nature, consists in the rents and profits of the demesne lands of the

crown. These demesne lands, ierrae dominicales regis, being

either the share reserved to the crown at the original distribution

of landed property, or such as came to it afterwards by forfeitures

or other means, were anciently very large and extensive ; com-

prising divers manors, honours, and lordships ; the tenants of

which had very peculiar privileges, as will be shown in the

second book of these commentaries, when we speak of the tenure

in ancient demesne. At present they are contracted within a

very narrow compass, having been almost entirely granted away

to private subjects. This has occasioned the parliament fre-

quently to interpose ; and particularly after King William III.

had greatly impoverished the cro>vn, an act passed,*^ whereby all

future grants or leases from the crown for any longer term than

thirty-one years or three lives are declared to be void ; except

with regard to houses which may be granted for fifty years. And.

no reversionary lease can be made, so as to exceed together with

the estate in being, the same term of three lives or thirty-one

years ; that is, where there is a subsisting lease, of which there-

are twenty years still to come, the crown cannot grant a future

interest, to commence after the expiration of the former, for any
longer term than eleven years. The tenant must also be made
liable to be punished for committing waste ; and the u§ual rent >

must be reserved, or, where there has usually been no rent, one-

third of the clear yearly value. The misfortune is, that this act

was made too late, after almost every valuable possession of the

crov^-n had been granted away. ' The management of this royal

property is now, by the statute 14 & 15 Vict. c. 42, vested in

certain commissioners, styled " Commissioners of Her Majesty's

Woods, Forests, and Land Revenues;"* but that part of the

demesnes of the crown, which consists of parks and places to

which the public has access,^ is managed by the Commissioners
of Her Majesty's Works and Public Buildings.'

'

VI. Hither might have been referred the advantages which
used to arise to the sovereign from the profits of his military

' 1 Ann. St. 1, c. 7 ; 'See now 1 & 2 * See 14 & 15 Vict. cc. 42 & 46; and
Vict. c. 95 ; 25 & 26 Vict. c. 37.' 35 & 36 Vict. c. 15.

* See 15 & 16 Vict c. 62; 16 & 17 ' The /orc«»or«/« are vested in the Board
Vict. c. 76 ; and 29 & 30 Vict. o. 62. of Trade by 29 & 30 Vict. c. 62.
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tenures, to which most lands in the kingdom were subject, till

the statute 12 Car. II. c. 24, which in great measure abolished

them all. Hither also might have been referred the profitable

prerogative of purveyance and pre-emption : which was a right

enjoyed by the crown of buying up provisions and other neces-

saries, by the intervention of the royal purveyors, for the use of

the royal household, at an appraised valuation in preference to

all others, and even without consent of the owner : and also of

forcibly impressing the carriages and horses of the subject, to

do the sovereign's business on the public roads, in the convey-

ance of timber, baggage, and the like, however inconvenient to

the proprietor, upon paying him a settled price. A prerogative

which prevailed pretty generally throughout Europe during the

scarcity of gold and silver, and the high valuation of money
consequential thereupon. In those early times the king's house-

hold, as well as those of inferior lords, were supported by specific

renders of corn, and other victuals, from the tenants of the

respective demesnes : and there was also a continual market kept

at the palace gate to furnish viands for the royal use. And this

answered all purposes, in those ages of simplicity, so long as the

king's court continued in any certain place. But when it

removed from one part of the kingdom to another, as was

formerly very frequently done, it was found necessary to send

purveyors beforehand, to get together a sufficient quantity of

provisions and other necessaries for the household ; and, lest the

unusual demand should raise them to an exorbitant price, the

powers before mentioned were vested in these purveyors ; who, in

process of time, very greatly abused their authority, and became

a great oppression to the subject, though of little advantage to

the crown ; ready money in open market, when the royal re-

sidence was more permanent, and specie began to be plenty,

being found upon experience to be the best proveditor of any.

Having fallen into disuse during the suspension of monarchy,

King Charles at his restoration consented, by the same statute,

12 Car. II. c. 24, to resign entirely these branches of his revenue

and power ; and the parliament, in part of recompense, settled on

him, his heirs and successors for ever, an excise on all beer and

ale sold in the kingdom, and a proportionable sum for certain

other liquors. So that this hereditary excise, the nature of which

shall be farther explained in the subsequent part of this chapter,

now forms the sixth branch of the sovereign's ordinary revenue.
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VII. A seventh branch might also be computed to have arisen

from toine licences; or the rents payable to the crown by such

persons as are licensed to sell wine by retail throughout England,

except in a few privileged places. These were first settled on

the crown by the statute 12 Car. II. c. 25, and, together with the

hereditary excise, made up the equivalent in value for the loss

sustained by the prerogative in the abolition of the military

tenures, and the right of pre-emption, and purveyance : but this

revenue was abolished by the statute 30 Geo. II. c. 19, and an

annual sum of upwards of 7000/. per annum, issuing out of the

stamp duties imposed on wine licences, was settled on the crown

in its stead. 'Similar licences have, however, been recently

revived as a source of revenue by the statute 23 Vict. c. 27.'

VIII. An eighth branch of the ordinary revenue of the

sovereign is usually reckoned to consist in the profits arising

from his forests. Forests are waste grounds belonging to the

crown, replenished with all manner of beasts of chase or venery

;

which are under the royal protection, for the sake of his royal

recreation and delight : and, to that end, and for preservation of

the game, there are particular laws, privileges, courts, and offices

belonging to the forests ; all which will be, in their turns, ex-

plained in the subsequent books of these commentaries. What
we are now to consider are only the profits arising to the crown

from hence, which consist principally in amercements or fines

levied for offences against the forest-laws. But as few, if any,

courts of this kind for levying amercements ^ have been held

since 1632, and as, from the accounts given of the proceedings

in that court by our histories and law-books, nobody would now
wish to see them again revived, it is needless, at least in this

place, to pursue this inquiry any farther.

IX. The profits arising from the sovereign's ordinary courts of
justice make a ninth branch of his revenue. And these consist

not only in fines imposed upon offenders, forfeitures of recog-

nizances, and amercements levied upon defaulters ; but also in

certain fees due to the crown in a variety of legal matters, as, for

setting the great seal to charters, original writs, and other

^ Roger Nortli, in his life of Lord after the Restoration ; but I have met
Keeper North, mentious an eyre, or iter, with no report of its proceedings,

to have been held south of Trent soon
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forensic proceedings, and 'formerly' for permitting fines to be

levied of land in order to bar entails, or otherwise to ensure their

title. As none of these can be done without the immediate

intervention of the sovereign, by himself or his officers, the law

allows him certain perquisites and profits, as a recompense for

the trouble he undertakes for the public. These, in process of

time, were almost all granted out to private persons, or else

appropriated to certain particular uses : so that very little

of them was ever returned into the Exchequer.^ All grants of

them were, by the statute 1 Ann. st. 2, c. 7, to endure for no

longer time than the prince's life who granted them ; 'and as the

custom of making such grants has long been in desuetude, there

are few if any now outstanding. The officers of the public courts

of justice are now almost universally paid by salary out of the

Consolidated Fund ; and the fees on proceedings in the courts

levied by means of stamps.'

X. A tenth branch of the royal revenue, the right to mines,

has its origin from the sovereign's prerogative of coinage, in

order to supply him with materials ; and therefore those mines,

which are properly royal, and to which the crown is entitled

when found, are only those of silver and gold. By the old

common law, if gold or silver be found in mines of base metal,

according to the opinion of some, the whole was a royal mine,

and belonged to the crown; though others held that it only

did so, if the quantity of gold or silver was of greater value

than the quantity of base metal. But now by the statutes

1 W. & M. St. 1, c. 30, 5 W. & M. c. 6, 'and 55 Geo. III. c. 134,'

this difference is made immaterial ; it being enacted, that no

mines of copper, tin, iron, or lead, shall be looked upon as royal

mines, notwithstanding gold or silver may be extracted from

them in any quantities ; but that the king, or persons claiming

royal mines under his authority, may have the ore, other than

tin ore in the counties of Devon and Cornwall, paying for the

same a price stated in the act. This was an extremely reason-

able law : for now private owners are not discouraged from

working mines, through a fear that they may be claimed as royal

ones ; neither does the sovereign depart from the just rights of

his revenue, since he may have all the precious metals contained

•• ' Tlie late Earl of Ellenborougli had his oflice of chief clerk of the Court of

7700Z. per annum, as compensation for Queen's Bench.'
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V.
"

in the ore, paying no more for it than the value of the base

metal which it is supposed to be ; to which base metal the land-

owner is by reason and law entitled.

XI. A branch of the sovereign's ordinary revenue, said to be

grounded on the consideration of his guarding and protecting

the seas from pirates and robbers, is the right to royal fish, which

are whale and sturgeon : and these, when either thrown ashore,

or caught near the coast, are the property of the crown, on

account of their superior excellence. Indeed, our ancestors seem

to have entertained a very high notion of the importance of this

right ; it being the prerogatives of the Kings of Denmark and

the Dukes of Normandy ;
' and from one of these it was probably

derived to our princes. It is expressly claimed and allowed in

the statute De Frserogaiiva Regis ;^ and the most ancient

treatises of law now extant make mention of it;° though they

seem to have made a distinction between whale and sturgeon, as

was incidentally observed in a former chapter.

XII. Another maritime revenue, and founded partly upon

the same reason, is that of shipwrecks : which are also declared

to be the sovereign's property by the same statute : and were so,

long before, at the common law. It is worthy observation how
greatly the laws of wrecks has been altered, and the rigour of

it gradually softened in favour of the distressed proprietors.

Wreck, by the ancient common law, was where any ship was lost

at sea, and the goods or cargo were thrown upon the land; in

which case these goods, so wrecked, were adjudged to belong to

the king : for it was held, that, by the loss of the ship, all

property was gone out of the original owner. But this was

undoubtedly adding sorrow to sorrow, and was consonant neither

to reason nor humanity. Wherefore it was first ordained by

King Henry I. that if any person escaped alive out of the ship it

should be no wreck ;
° and afterwards King Henry II., by his

charter,^ declared, that if on the coasts of either England,

Poictou, Oleron, or Gascony, any ship should be distressed, and

' Stiernh. de Jure Sueonum. 1. 2, c. 8

;

H. 24 Edw. I. 37, prefixed to Maynard's

Gr. Coustum. cap. 17. edition of tlie Year-book of Edw. II.

" 17 Edw. II. c. 13. " Ppelm. Cod. apud Wilkins, 305.

° Bi-acton, 1. 3, c. 3; Brittr^i, c. 17; •'26 May, A.u. 1174; 1 Bymer's

Fleia, 1. 1, c. 45, 46 ; Memorand. Scacch'. Foedera, 36.
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either man or beast should escape or be fou:^i therein alive, the

goods should remain to the owners, if they claimed them within

three months ; but otherwise should be esteemed a wreck, and

should belong to the king, or other lord of the franchise. This

was again confirmed with improvements by King Eichard the

First, who, in the second year of his reign,*! not only established

these concessions, by ordaining that the owner, if he was ship-

wrecked and escaped " omne^ res suas liheras et quietas hdberet,"

but also, that, if he perished, his children, or in default of them
his brethren and sisters, should retain the property ; and, in

default of brother and sister, then the goods should remain to

the king.'" And the law, as laid down by Bracton in the reign

of Henry III,, seems still to have improved in its equity. For

then, if not only a dog, for instance, escaped, by which the owner

might be discovered, but if any certain mark were set on the

goods, by which they might be known again, it was held to be

no wreck.* And this is certainly most agreeable to reason ; the

rational claim of the crown being only founded on this, that the

true owner cannot be ascertained. Afterwards, in the statute of

Westminster the first,* the time of limitation of claims, given by

the charter of Henry II. is extended to a year and a day, accord-

ing to the usage of Normandy ;
^ and it enacts, that if a man,

a dog, or a cat, escape alive, the vessel shall not be adjudged a

wreck. These animals, as in Bracton, are only put for examples

;

for it is now held,'' that not only if any live thing escape, but if

proof can be made of the property of any of the goods or lading

which come to shore, they shall not be forfeited as wreck. The

statute further ordains, that the sheriff of the county shall be

bound to keep the goods a year and a day, as in France, for one

year, agreeably to the maritime laws of Oleron,^ and in Holland

for a year and a half, that if any man can prove a property in

them, either in his own right or by right of representation, they

shall be restored to him without delay ; but if no such property

be proved within that time, they then shall be the king's. If

the goods are of a perishable nature, the sheriff may sell them,

1 Kog, Hoved. in Ric. I. • Bract. 1. 3, c. 3.

' In like manner Constantine the Great, * 3 Edw. I. c. 4 ; repealed 26 & 27

finding that by the imperial law the Vict. c. 125.

revenue of wrecks was given to the " Gr. Coustum. c. 17.

prince's treasury or fiscus, restrained it by " Hamilton v. Davis, 5 Burr. 2732.

an edict, and ordered them to remain to " § 28.

the owners.—Cod. 11, 5, 1.

'
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and the money shi^iL be liable in their stead. This revenue of

wrecks is frequently granted out to lords of manors, as a royal

franchise ; and if any one be thus entitled to wrecks in his own
land, and the goods of the crown are wrecked thereon, the sove-

reign may claim them at any time, even after the year and day.

It is to be observed that, in order to constitute a legal ivrecJc,

the goods must come to land. If they continue at sea, the law

distinguishes them by the barbarous and uncouth appellations of

jetsam, flotsam, and ligan. Jetsam is where goods are cast into

the sea, and there sink and remain under water : flotsam is where

they continue swimming on the surface of the waves : ligan is

where they are sunk in the sea, but tied to a cork or buoy, in

order to be found again.* These also belong to the crown, if no

owner appears to ckim them; but if any owner appears, he is

entitled to recover the possession. For even if they be cast

overboard, without any mark or buoy, in order to lighten the

ship, the owner is not by this act of necessity construed to have

renounced his property : much less can things ligan be supposed

to be abandoned, since the owner has done all in his power

to assert and retain his property. These three are therefore

accounted so far a distinct thing from the former, that by the

royal grant to a man of wrecks, things jetsam, flotsam, and ligan

will not pass.

Wrecks, in their legal acceptation, are at present not very

frequent, for if any goods come to land, it rarely happens, since

the improvement of commerce, navigation, and correspondence,

that the owner is not able to assert his property within the year

and day limited by law. And in order to preserve this property

entire for him, and if possible to prevent wrecks at all, our laws

have made many very humane regulations; in a spirit quite

opposite to those savage laws, which formerly prevailed in all

the northern regions of Europe, permitting the inhabitants to

seize on whatever they could get as lawful prize : or as an author

of their own expresses it, " in naufragorum miseria ei calamitate

" tanquam vvUures ad prtedam currere." ^ For by the statute of

27 Edw. III. c. 13, if any ship be lost on the shore, and the

goods come to land, which cannot, says the statute, be called

wreck, they shall be presently delivered to the merchants, paying

only a reasonable reward to those that saved and preserved them,

* Coiustable'g case; 5 Bep. 106. " Sticrnh. dc Jure Sueon. 1. 3, c. 5.
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which is entitled salvage. Also by the > imon law, if any

persons, other than the sheriflf, take any goods so cast on shore,

which are not legal wreck, the owners might have a commission

to inquire and find them out, and compel them to make restitu-

tion.^ And * now by 17 & 18 Vict. c. 5, analogous provisions

having been made ' by 12 Ann. st. 2, c. 18, * and subsequent

statutes,' in order to assist the distressed, and prevent the scan-

dalous illegal practices on some of our sea-coasts, ' power is given

to officers appointed by the Board of Trade, termed " Receivers of

WrecJcs," to summon such number of men as they think necessary

to assist them, and also to demand the use of waggons, carts, and

horses, with a view to the preservation of ships stranded or in

distress, and their cargoes, and the lives of persons belonging to

them, under a penalty, in persons refusing, of 100?.
;

' and, in

case of assistance given, salvage shall be paid by the owners,

to be assessed, * in certain cases, by two neighbouring justices,

in some in the County Court, and in others by the High Court

of Justice.' All persons that secrete any goods ' or cargo washed

on shore, whether they be the owners or not, incur a penalty

not exceeding 100?. ; and whoever plunders or steals any part

of a distressed or wrecked ship, or of its cargo, is liable to be

kept in penal servitude for fourteen years, or to be imprisoned

as a felon.' * Lastly, by the statute ' 24 & 25 Vict. c. 97, s. 47,

whoever exhibits any false light or signal, with intent to bring

any ship or vessel into danger, or maliciously does anything

tending to the immediate loss or destruction of any vessel in

distress, is also guilty of felony, and may be kept in penal

servitude for life.' ^ Many other salutary regulations are made
for the more effectually preserving ships of any nation in distress.

XIII. To the same origin may in part be referred the revenue

of treasure-trove, derived from the French word, trover, to find,

called in Latin thesaurus inventus, which is where any money, or

coin, gold, silver, plate, or bullion, is found hidden in the earth,

» F. N. B. 112, Ff. 47, 9, 3. The laws also of the

• 24 & 25 Vict. c. 96, s. 64. "Visigoths, and the most early Neapolitan

^ By the civil law, to destroy persons constitutions, punished with the utmost

shipwrecked, or prevent their saving the severity all those who neglected to assist

ship, is capital. And to steal even a any ship in distress, or plundered any

plank from a vessel in distress, or goods cast on shore. Lindenbrog. Cod.

wrecked, makes the party liable to LL. antiq. 146, 715.

answer for the whole ship and cargo.
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or other private |^ gX'^the owner therof being unknown; in

which case the treiS!^ f belongs to the crown : but if he that hid

it be known, or afterwards found out, the owner, and not the

sovereign, is entitled to it. Also it be found in the sea, or upon

the earth, it does not belong to the king, but the finder, if no

owner appears.*^ So that it seems it is the hiding, and not the

abandoning of it, that gives the crown a property: Bracton

defining it, in the words of the civilians, to be " vetvs depositio

"pecuniae." This difference clearly arises from the different

intentions which the law implies in the owner. A man, that

hides his treasure in a secret place, evidently does not mean to

relinquish his property ; but reserves a right of claiming it

again, when he sees occasion : and if he dies, and the secret also

dies with him, the law gives it to the sovereign in part of his

royal revenue. But a man that scatters his treasure into the sea,

or upon the public surface of the earth, is construed to have

absolutely abandoned his property, and returned it into the

common stock, without any intention of reclaiming it: and
therefore it belongs, as in a state of nature, to the first occupant

or finder; unless the owner appear and assert his right, which

then proves that the loss was by accident, and not with an intent

to renounce his property.

Formerly, all treasure-trove belonged to the finder; as was

also the rule of the civil law. Afterwards it was judged ex-

pedient for the purposes of the state, and particularly for the

coinage, to allow part of what was so found to the crown : which

part was assigned to be all hidden treasure ; such as is casually

lost and unclaimed, and also such as is designedly abandoned, still

remaining the right of the fortunate finder. And that the prince

shall be entitled to this hidden treasure is now grown to be,

according to Grotius,'' ''jus commune et qvxisi gentium:" for it is

not only observed, he adds, in England, but in Germany, France,

Spain, and Denmark. The finding of deposited treasure was
much more frequent, and the treasures themselves more con-

siderable, in the infancy of our constitution, than at present.

* Armory v. Delamirie. A chimney- had been in the socket, when the jewel

sweeper's boy recovered the yalue of tlie was handed to the goldsmith for exami-
finest diamond, wliii'h would fit the nation, and to ascertain what it was.

—

socket of a jewel which the boy had See 1 Smith's Leading Cases.

found in the street, from a goldsmith who * De Jur. B. et P. 1. 2, c. 8, § 7.

detained from him the diamond, which
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When the Eomans, and other inhabii^ -*' Mi the respective

countries which composed their empire, cP vb driven out by the

northern nations, they concealed their money under ground
;

with a view of resorting to it again when the heat of the irruption

should be over, and the invaders driven back to their deserts.

But, as this never happened, the treasures were never claimed

;

and on the death of the owners the secret also died along with

them. The conquering generals, being aware of the value of

these hidden mines, made it highly penal to secrete them from

the public service. In England therefore, as among the feudists,®

the punishment of such as concealed from the crown the finding

of hidden treasure was formerly no less than death ; but now it

is only fine and imprisonment.

XIV. Waifs, bona waviata, are goods stolen, and waived or

thrown away by the thief in his flight, for fear of being appre-

hended. These are given to the crown by the law, as a punish-

ment upon the owner, for not himseK pursuing the felon, and
taking away his goods from him. And therefore if the party

robbed do his diligence immediately to follow and apprehend the

thief, which is called making fresh suit, or do convict him after-

wards, or procure evidence to convict him, he shall have his

goods again ; for waived goods do not belong to the sovereign

till seized by somebody for his use ; and if the party robbed can

seize them first, though at the distance of twenty years, the

crown shall never have them. If the goods are hid by the thief,

or left anywhere by him, so that he had not them about with

him when he fled, and therefore did not throw them away in his

flight ; these also are not bona waviata, but the owner may have

them again when he pleases;* and the goods of a foreign

merchant, though stolen and thrown away in flight, shall never

be waifs ;^ the reason whereof may be, not only for the encourage-

ment of trade, but also because there is no wilful default in the

foreign merchant's not pursuing the thief; he being generally a

stranger to our laws, our usages, and our language.

XV. Estrays are such valuable animals as are found wander-

ing in any manor or lordship, and no man knows the owner of

them, in which case the law gives them to the sovereign as the

' Glanv. 1. 1, c. 2; Cra^. J, 16, 40. * Constable's Q&m. .5 E(p. 109.
e Fitzli. Ab. t. Estray, 1 ; 8 Bulstr. 19.
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general owner, and l«j Tb«?amount of the soil, in recompense for

the damage which t^^ Acaay have done therein : and they now
most commonly belong to the lord of the manor by special grant

from the crown. But, in order to vest an absolute property in

the sovereign, or his grantees, they must be proclaimed in the

church and two market towns next adjoining to the place where

they are found; and then, if no man claims them, after pro-

clamation and a year and a day passed, they belong to the

sovereign or his substitute without redemption ; even though the

owner were a minor, or under any other legal incapacity. A
provision similar to which obtained in the old Gothic constitu-

tion, with regard to all things that were found, which were to be

thrice proclaimed ;
primum coram comittbus et matoribus obviis,

deinde in proximo, vUld vel pago^postrenw coram ecclesid veljudido:

and the space of a year was allowed for the owner to reclaim his

property.'' If the owner claims them within the year and day,

he must pay the charges of finding, keeping, and proclaiming

them.' The crown or lord has no property till the year and day

passed : for if a lord keeps an estray three quarters of a year,

and within the year it strays again, and another lord gets it, the

other lord cannot take it again. Any beasts may be estrays

that are by nature tame or reclaimable, and in which there is

a valuable property, as sheep, oxen, swine, and horses, which we
in general call cattle ; and so Fletadefines them, j?e<?U8 vagans,

qtwd nullus petit, sequitur vel advocat. For animals upon which

the law sets no value, as a dog or cat, and animals /eras naiurae,

as a bear or wolf, cannot be considered as estrays. So swans

may be estrays, but not any other fowl; whence they are said

to be royal fowl." The reason of which distinction seems to be,

that cattle and swans being of a reclaimed nature, the owner's

property in them is not lost merely by their temporary escape

;

and they also, from their intrinsic value, are a sufficient pledge

for the expense of the lord of the franchise in keeping them the

year and day. For he that takes an estray is bound, so long as

he keeps it, to find it in provisions, and preserve it from damage

;

and may not use it by way of labour, but is liable to an action

'' Stiernh. de Jure Gothor. 1. 3, c. 5. 2 Wm. Bl. 1117 ; Nicholson v. Cliapman,
' Dalt. Sh, 79 ; a rule which does not 2 Hen. Bl. 254.

apply when any one takes care of ' L. 1. c. 43.

anotlier's property, not being entitled " Caae of Stoaru, 7 Rep. 17.
J

to it as an estray. Binstead t. Buck,
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for so doing. Yet he may milk a c^ > r the like ; for that

tends to the preservation, and is for the ^> '.Sfit of the animal.

Besides the particular reasons before given why the king

should have the several revenues of royal fish, shipwrecJcs, treasure-

trove, waifs, and estrays, there is also one general reason which

holds for them all : and that is, because they are hona vacantia,

or goods in which no one else can claim a property. And there-

fore by the law of nature they belonged to the first occupant or

finder ; and so continued under the imperial law. But, in settling

the modern constitutions of most of the governments of Europe,

it was thought proper, to prevent that strife and contention,

which the mere title of occupancy is apt to create and continue,

and to provide for the support of public authority in a manner

the least burdensome to individuals, that these rights should be

annexed to the supreme power by the positive laws of the state.

And so it came to pass that, as Bracton expresses it,' hsec quse

nullius in bonis sunt, et olim fuerunt inventoris de jure naturali,

jam efficiuntur prineipis dejure gentium.^

' L. 1, c. 12.

™ Sir William Blackstone mentions

here, as another branch of the ordinary

revenue of the crown, forfeitures of lands

and goods for offences ; bona confiscata,

as they are called by the civilians,

because they belonged to the fiscus or

imperial treasury ; or as our lawyers term

them, forisfacta ; that is, such whereof

the property is gone away, or departed

from the owner. But, as we shall see

in the fourth part of these commentaries,

when we come to treat of crimes and mis-

demeanors, there is no longer any forfei-

ture for offences. ' There was formerly,

however, one species of forfeiture which

arose from the misfortune rather than the

crime of the owner, which calls for a

passing notice. This was a deodand, by

which' was meant whatever personal

chattel was the immediate occasion of the

death of any reasonable creature : which

was forfeited to the crown, to be applied

to pious uses, and distributed ia alms by

his high almoner; though formerly

destined to the purchase of masses. It

seems to have been originally designed

as an expiation for the souls of such as

were snatched away by sudden death

;

and for that purpose ought properly to

have been given to holy Church : in the

same manner as the apparel of a stranger

who was found dead, was applied to

purchase masses for tlie good of his soul.

And this may account for that rule of

law, that no deodand was due where an

infant under the age of discretion was

killed by a fall from a cart, or horse, or

the like, not being in motion ; whereas,

if an adult person fell from thence and

was killed, the thing was certainly for-

feited. The reason given by Sir Matthew
Hale seems very inadequate, viz., because

an infant is not able to take care of him-

self ; for why should the owner save his

forfeiture on account of the imbecility of

the child, which ought rather to have

made him more cautious to prevent any

accident of mischief? The true ground

of this rule seems rather to have been

that the child, by reason of its want

of discretion, was presumed incapable of

actual sin, and therefore needed no deo-

dand to purchase propitiatory masses

:
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XVI. The last br g^ of the ordinary revenue of the Crown
arises from escheats, j^f^nds, which happen upon the defect of

heirs to succeed to the inheritance ; whereupon they in general

revert to and vest in the sovereign, who is esteemed, in the eye of

the law, the original proprietor of all the lands of the kingdom.

But the discussion of this topic more properly belongs to the

second book of these commentaries, wherein we shall particularly

consider the manner in which lands may be acquired or lost by
escheat.

This may suffice for a short view of the sovereign's ordinary

revenue, or the proper patrimony of the crown ; which was very

but every adult, who died in actual sin,

Btood in need of such atonement, accord-

ing to the humane views of the founders

of the English law.

Thus stood the law if a person were

killed by a full from a thing standing

still. But if a horse, or ox, or other

animal, of his own motion, killed as well

an infant as an adult, or if a cart ran

over him, they were in either case for-

feited as deodands ; which was gtoimdod

upon this additional reason, that such

misfortunes were in part owing to the

negligence of the owner, and therefore

he was properly punished by such for-

feiture. A like punishment is in like

oases inflicted by the Mosaic law; "If

an ox gore a mau tliat he die, tlie ox

shall be stoned, and his flesh shall not

be eaten." And, among the Athenians,

whatever was the cause of a man's death,

by falling upon him, was exterminated or

oast out of the dominions of the republic.

Thus, too, by our ancient law, a well in

which a person was drowned was ordered

to be filled up, under the inspection

of the coroner. Whore a thing not

in motion was the occasion of a man's

death, that part only which was the

immediate cause was forfeited ; as, if a

man was climbing up the wheel of a cart

and was killed by fulling from it, the

wheel alone was a deodand : but, wher-

ever the thing was in motion, not only

that part which immediately gave the

wound, as the wheel, which ran over

his body, but all things which moved

VOL. I

witli it, and helped to make the wound
more dangerous, as the cart and loading

which increased the pressure of the

wheel, were forfeited. It mattered not

whether the owner were concerned in the

killing or not: for, if a man killed

another with my sword, the sword was
forfeited as an accursed thing. And
therefore, in all indictments for homicide

the instrument of death and the value
' were formerly ' presented and found by
the grand jury, us, that the stroke was
given by a certain penknife, value six-

IMince, that the sovereign or his grantee

miglit claim the deodand ; for it was no
de<xland, unless it were presented us such
by a jury of twelve men. No deodands
were due for accidents happening upon
the high seas, that being out of the juris-

diction of the common law : but if a man
fell from a boat or ship in fresh water,

and was drowned, it was said, tliat the

vessel and cargo were, in strictness of

law, a deotland. But juries very fre-

quently took upon themselves to mitigate

those forfeitures, by finding only some
trifling thing, or part of an entire thing,

to have been the occasion of the death.

And in such cases, althougii the finding

of the jury was hardly warranted by law,

the Courts generally refused to interfere

on behalf of the lord of tiie franchise, to

assist so inequitable a claim. 'Juries

and judges having thus alike condemned
the practice, as repugnant to the feelings

of mankind, deodands were formally

abolished by tlie stat. 9 & 10 Vict. c. 62.'

T
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large formerly, and capable of being iffcf > sed to a magnitude

truly formidable ; for there are very few ^.lites in the kingdom
that have not, at some period or other sin^e the Norman Conquest,

been vested in the hands of the sovereign by forfeiture, escheat,

or otherwise. But fortunately for the liberty of the subject, this

hereditary landed revenue, by a series of improvident manage-

ment, is sunk almost to nothing ; and the casual profits, arising

from the other branches of the census regalis, are likewise almost

all of them alienated from the crown. In order to supply the

deficiencies of which, we are now obliged to have recourse to new
methods of raising money, unknown to our early ancestors ; which

methods constitute the extraordinary revenue of the crown. For,

the public patrimony being got into the hands of private subjects,

it is but reasonable that private contriblitions should supply the

public service. Which, though it may perhaps fall harder upon

some individuals, whose ancestors have had no share in the general

plunder, than upon others, yet taking the nation throughout, it

amounts to nearly the same
;
provided the gain by the extra-

ordinary should appear to be no greater than the loss by the

ordinary revenue. And, perhaps, if every gentleman in the

kingdom was stripped of such of his lands as were formerly the

property of the crown ; was to be again subject to the inconveni-

ences of purveyance and pre-emption, the oppression of forest

laws, and the slavery of feudal tenures ; and was to resign to the

crown all his royal franchises of waifs, wrecks, estrays, treasure-

trove, mines, forfeitures, and the like ; he would find himself a

greater loser, than by paying his quota to such taxes as are

necessary to the support of the government. The thing therefore

to be wished and aimed at in a land of liberty is by no means the

total abolition of taxes, which would draw after it very pernicious

consequences, and the very supposition of which is the height of

political absurdity. For as the true idea of government and

magistracy will be found to consist in this, that some few men
are deputed by many others to preside over public aifairs, so that

individuals may the better be enabled to attend to their private

concerns ; it is necessary that those individuals should be bound

to contribute a portion of their private gains, in order to support

that government, and reward that magistracy which protects them

in the enjoyment of their respective properties. But the things

to be aimed at are wisdom and moderation, not only in granting,

but also in the method of raising the necessary supplies ; by con-
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triving to do both in »^<Y
a manner as may be most conducive to

the national welfare, t?,lt'at the same time most consistent with

economy and the liberty of the subject; who, when properly

taxed, contributes only, as was before observed, some part of his

property, in order to enjoy the rest.

These extraordinary grants are usually called by the synonymous

names of aids, subsidies, and supplies ; and are granted, as we have

formerly seen, by the Commons of Great Britain * and Ireland
'

in parliament assembled : who, when they have voted a supply to

the crown, and settled the quantum of that supply, usually resolve

themselves into what is called a committee of ways and means, to

consider the ways and means of raising the supply so voted. And
in this committee every member, though it is looked upon as the

peculiar province of the chancellor of the exchequer, may propose

such scheme of taxation as he thinks will be least detrimental to

the public. The resolutions of this committee, when approved by

a vote of the house, are in general esteemed to be, as it were,

final and conclusive. For, though the supply cannot be actually

raised upon the subject till directed by an act of the whole

parliament, yet no monied man will scruple to advance to the

government any quantity of ready cash, on the credit of a bare

vote of the House of Commons, though no law be yet passed to

establish it.

The taxes, which are thus raised upon the subject, are,

I. The land-tax, which, in its modem shape, superseded for a

time, all the former methods of rating either property, or persons

in respect of their property, whether by tenths or fifteenths,

subsidies on lands, hidages, scutages, or talliages; a short ex-

planation of which will however greatly assist us in understanding

our ancient laws and history.

Tenths and fifteenths were temporary aids issuing out of

personal property, and granted to the crown by parliament. They
were formerly the real tenth or fifteenth part of all the moveables

belonging to the subject ; when such moveables, or personal

estates, were a very diiferent and a much less considerable thing

than what they usually are at this day. Tenths are said to have
been first granted under Henry the Second, who took advantage

of the fashionable zeal for crusades to introduce this new taxation,

T 2
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in order to defray the expense of a pioir e^x:pedition to Palestine,

which he really or seemingly had p'i^^cted against Saladin,

Emperor of the Saracens ; whence it was originally denominated

the Saladin tenth."* But afterwards fifteenths were more usually

granted than tenths. Originally the amount of these taxes was

uncertain, being levied by assessments new made at every fresh

grant of the Commons, a commission for which is preserved by
Matthew Paris ;

"^ but it was at length reduced to a certainty in

the eighth year of Edward III., when, by virtue of the king's

commission, new taxations were made of every township, borough,

and city in the kingdom, and recorded in the Exchequer : which

rate was, at the time, the fifteenth part of the value of every

township, the whole amounting to about 29,000?., and therefore it

still kept up the name of a fifteenth, when, by the alteration of

the value of money, and the increase of personal property, things

came to be in a very different situation. So that when, of later

years, the Commons granted the crown a fifteenth, every parish in

England immediately knew their proportion of it ; that is, the

same identical sum that was assessed by the same aid in the eighth

of Edward III. ; and then raised it by a rate among themselves,

and returned it into the royal exchequer.

The other ancient levies were in the nature of a modern land-

tax : for we may trace up the origin of that charge as high as to

the introduction of our military tenures ; when every tenant of a

knight's fee was bound, if called upon, to attend the king in his

army for forty days in every year. But this personal attendance

growing troublesome in many respects, the tenants found means

of compounding for it, by first sending others in their stead, and

in process of time by making a pecuniary satisfaction to the crown

in lieu of it. This pecuniary satisfaction at last came to be levied

by assessment, at so much for every knight's fee, under the name

of scutages ; which appear to have been levied for the first time

in the fifth year of Henry the Second, on account of his expedition

to Toulouse, and were then mere arbitrary compositions, as the

king and the subject could agree. But this precedent being after-

wards abused into a means of oppression, in levying scutages on

the landholders by the royal authority only, whenever our kings

went to war, in order to hire mercenary troops, and pay their con-

tingent expenses, it became thereupon a matter of national

" Hoved. A.D. 1188; Carte, 1, 719, " a.d. 1232.
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complaint ; and King ^<f^n was obliged to promise in his Magma
Charta, that no scutagi* ihould be" imposed without the consent of

the common council of the realm. This clause was indeed omitted

in the charters of Henry III., where we only find it stipulated,

that scutages should be taken as they were used to be in the time

of King Henry the Second. Yet afterwards, by a variety of

statutes under Henry I. and his grandson, it was provided, that

the king shall not take any aids or tasks, any talliage or tax,

but by the common assent of the great men and Commons in

Parliament.

Of the same nature with scutages upon knights' fees were the

assessments of hidage upon all other lands, and of talliage upon

cities and boroughs. But they all gradually fell into disuse upon

the introduction of subsidies, about the time of King Richard II.

and King Henry IV. These were a tax, not immediately imposed

upon property, but upon persons in respect of their reputed

estates, after the nominal rate of 4s. in the pound for lands, and

2s. 8d. for goods ; and for those of aliens in a double proportion.

But this assessment was also made according to an ancient valua-

tion ; wherein the computation was so very moderate, and the

rental of the kingdom was supposed to be so exceeding low, that

one subsidy of this sort, did not amount to more than 70,000Z. It

was anciently the rule never to grant more than one subsidy and

two-fifteenths at a time : but this rule was broken through for the

first time on a very pressing occasion, the Spanish invasion in 1588

;

when the parliament gave Queen Elizabeth two subsidies and four

fifteenths. Afterwards, as money sunk in value, more subsidies

were given ; and we have an instance in the first parliament of

1640, of the king's desiring twelve subsidies of the Commons to

be levied in three years ; which was looked upon as a startling

proposal : though Lord Clarendon says, that the Speaker,

Serjeant Glanville, made it manifest to the house, how very

inconsiderable a sum twelve subsidies amounted to, by telling

them he had computed what he was to pay for them himself;

and when he named the sum, he being known to be possessed of

a great estate, it seemed not worth any farther deliberation.

The grant of scutages, talliages, or subsidies by the Commons
did not extend to spiritual preferments ; those being usually

taxed at the same time by the clergy themselves in convocation

:

which grants of the clergy were confirmed in parliament, other-
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wise they were illegal, and not binding '^as the same noble writer

observes of the subsidies granted by^lJxe convocation, which

continued sitting after the dissolution of the first parliament in

1640. A subsidy granted by the clergy was after the rate of 4s.

in the pound according to the valuation of their livings in the

king's books : and amounted, as Sir Edward Coke tells us, to

about 20,000Z. While this custom continued, convocations were

wont to sit as frequently as parliaments : but the last subsidies,

thus given by the clergy, were those confirmed by statute

15 Car. II. c. 10, since which another method of taxation has

generally prevailed, which takes in the clergy as well as the

laity : in recompense for which the beneficed clergy have from

that period been allowed to vote at the election of knights of the

shire ; and thenceforward also the practice of giving ecclesiastical

subsidies has fallen into total disuse.

The lay subsidy was usually raised by commissioners appointed

by the crown or the great officers of state : and therefore in the

beginning of the civil wars between Charles I. and his parliament,

the latter having no other sufficient revenue to support them-

selves and their measures, introduced the practice of laying

weekly and monthly assessments of a specific sum upon the

several counties of the kingdom ; to be levied by a pound-rate

on lands and personal estates ; which were occasionally continued

during the whole usurpation, sometimes at the rate of 120,000Z. a

month, sometimes at inferior rates.^ From this time forwards

we hear no more of subsidies,'^ but occasional assessments were

granted as the national emergencies required. These periodical

assessments, the subsidies which preceded them, and the more

ancient scutage, hidage, and talliage, were to all intents and

purposes a land-tax ; and the assessments were sometimes ex-

pressly called so."^ Yet a popular opinion has prevailed, that the

land-tax was firs^ ntroduced in the reign of King William III.

;

because in the year 1692 a new assessment or valuation of estates

p One of these bills of assessment, in in 1670, when 800,000Z. was raised by

1656, is preserved in Scobell's collec- way of subsidy, which was the last time

tion, 400. of raising supplies in that manner; the

« After the Kestoration the ancient monthly assessments now established by

method of granting subsidies, instead custom being raised by commissioners

of such monthly assessments, was twice, named by Parliament, and producing a

and twice only, renewed ; viz. in 1663, more certain revenue. Bl. Com. vol. i.

when four subsidies were granted by the p. 313.

temporality, and four by the clergy; and ' Cora. Journ. 26 June ; 9 Dec. 1678.
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was made throughout the kingdom : which, though by no means

a perfect one, had this etTect, that* a supply of 500,0007. was equal

to Is. in the pound of the value of the estates given in. And
according to this enhanced valuation from the year 1693 to

* 1798,' a period of * more than a century,' the land-tax continued

an annual charge upon the subject ; above half the time at 48.

in the pound, sometimes at 3s., sometimes at 2s., twice ' at Is.,

but without any total intermission. 'Finally, by the statute

38 Geo. III. c. 60, which was amended by several subsequent

acts, the land-tax was made perpetual, and fixed at 4s. in the

pound, but subject to redemption in most cases by the owner of

the property charged buying so much stock in the government

funds as yields a dividend, exceeding by a tenth part, the amount

of the land-tax. The terms of redemption have, however, been

recently reduced where it has not been redeemed.' * The method

of raising it is by charging a particular sum upon each county,

according to the valuation given in a.d. 1692: and this sum is

assessed and raised upon individuals, their personal estates, as

well as real, being liable thereto, by commissioners appointed * by

act of parliament from time to time,* being the principal land-

holders of the county, and their officers."

II. The customs ; or the duties, toll, tribute, or tariff, payable

upon merchandise exported and imported. The considerations

upon which this revenue, or the more ancient part of it, which

arose from exports, was vested in the king, were said to be two

:

1, Because he gave the subject leave to depart the kingdom, and

to carry his goods along with him. 2. Because the king was

bound of common right to maintain and keep up the ports and

havens, and to protect the merchants from pirates. Some have

imagined they are called with us customs, because they were the

inheritance of the king by immemorial usage and the common
law, and not granted him by any statute : but Sir Edward Coke

has clearly shown, that the king's first claim to them was by

grant of parliament 3 Edw. I., though the record thereof is not

now extant. And indeed this is in express words confessed by

statute 25 Edw. I. c. 7, wherein the king promises to take no

customs from merchants without the common assent of the realm,

* In the years 1732 and 1733. the redemption and purchase, see 16 &
16 & 17 Vict. c. 74. ' As to the 17 Vict o. 90.'

application of the moneys arising from • 37 Vict. c. 18.
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" saving to us and our heirs, the customs on wool, skins, and

"leather, formerly granted to us by the', commonalty aforesaid."

These were formerly called the hereditary customs of the crown

;

and were due on the exportation only of the said three com-

modities, and of none other ; which were styled the staple com-

modities of the kingdom, because they were obliged to be brought

to those ports where the king's staple was established, in order to

be there first rated, and then exported. They were denominated

in the barbarous Latin of our ancient records, custuma ; ^ not

eonsuetudines, which is the language of our law whenever it

means merely usages. The duties on wool, sheep-skins, or wool-

fells, and leather, exported, were called custuma antiqua sive

magna : and were payable by every merchant, as well native as

stranger ; with this difference, that merchant-strangers pay an

additional toll, viz., half as much again as was paid by natives.

The custuma parva et nova were an impost of Zd. in the pound,

due from merchant-strangers only, for all commodities as well

imported as exported, which was usually called the alien's duty,

and was first granted in 31 Edw. I. But these ancient hereditary

customs, especially those on wool and woolfells, came to be of

little account when the nation became sensible of the advantages

of a home manufacture, and prohibited the exportation of wool

by statute 11 Edw. III. c. 1, 'and the alien's duty was eventually

abolished by the statute 24 Geo. III. sess. 2, c. 16.'

There is also another very ancient hereditary duty belonging

to the crown, called the prisage, or hutlerage of wines ; which is

considerably older than the customs, being taken notice of in the

great roll of the Exchequer, 8 Eic. I. still extant. Prisage was a

right of taking two tons of wine from every ship, English or

foreign, importing into England twenty tons or more, one before

and one behind the mast : which by charter of Edward I. was

exchanged into a duty of 2s. for every ton imported by merchant-

strangers, and called butlerage, because paid to the king's butler."^

" This appellation seems to be de- Apr. 1689. ' Part of the duties of pri-

rived from the French word coustum, or sage and butlerage were granted by

costum, which signifies toll or tribute, Charles II. to his natural son by Barbara

and owes its own etymology to the word Villiers, the ancestor of the present Duke

const, which signifies price, or as we have of Grafton ; for purchasing which a con-

adopted it, cost. tract was entered into by the Treasury,

" Dav. 8 ; 2 Bulstr. 254 ; Stat, of under stat. 43 Geo. III. c. 156, by which

Estr. 16 Edw. II. ; Com. Journ. 27 an annuity of 6870Z. was to be secured
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Other customs payable upon exports and imports were dis-

tinguished into subsidies, tonnage, poundage, and other imposts.

Subsidies were such as were imposed by parliament upon any of

the staple commodities before mentioned, over and above the

custuma antiqua et magna: tonnage was a duty upon all wines

imported, over and above the prisage and butlerage aforesaid;

poundage was a duty imposed ad valorem, at the rate of \2d. in

the pound, on all other merchandise whatsoever ; and the other

imposts were such as were occasionally laid on by parliament, as

circumstances and times required. These distinctions are now in

a manner forgotten, except by the oflBcers immediately concerned

in this department; their produce being in efifect all blended

together under the one denomination of the customs.

By these we understand, at present, a duty or subsidy paid by
the merchant, at the quay, upon all imported as well as exported

commodities, by the authority of parliament ; unless where, for

particular national reasons, certain rev)ards, bounties, or drawbacks

are allowed for particular exports and imports. Those of tonnage

and poundage, in particular, were at first granted, as the old

statutes, and particularly 1 Eliz. c. 19, express it, for the defence

of the realm, and the keeping and safeguard of the seas, and for

the intercourse of merchandise safely to come into and pass out

of the same. They were at first usually granted only for a

stated term of years, as, for two years in 5 Ric. II. : but in Henry
the Sixth's time, they were granted him for life by a statute in

the thirty-first year of his reign, and again to Edward IV., for

the term of his life also : since which time they were regularly

granted to all his successors for life, sometimes at the first, some-

times at other subsequent parliaments, till the reign of Charles

the First ; when, as Lord Clarendon tells us, his ministers were

not sufficiently solicitous for a renewal of this legal grant. And
yet these imposts were imprudently and unconstitutionally levied

and taken, without consent of parliament, for fifteen years

together, which was one of the causes of those unhappy dis-

contents, justifiable at first in too many instances, but which

to the duke and his heirs, which, in the 19 & 20 Vict. c. 43, was passed. The
default of such heirs, reverted to the Treasury of Ireland was, by 46 Geo. III.

Crown. This agreement was confirmed o. 94, empowered to purchase the duty
by 46 Geo. III. c. 79. The Duke of of prisage from the Earl of Ormond ; and
Gmfton has also an annuity on the Post- prisage and butlerage in Ireland were
oflBoe of 3384f. for the redemption ofwhich abolished by 51 Geo. III. c. 51.
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degenerated at last into ' civil war.' Upon the Eestoration this

duty was granted to King Charles the -(Second for life, and so it

was to his two immediate successors ; but by three several

statutes, 9 Ann. c. 6, 1 Geo. I. c. 12, and 3 Geo. I. c. 7, they were

made perpetual, and mortgaged for the debt of the public. The
customs thus imposed by parliament are chiefly contained in two

books of rates, set forth by parliamentary authority ;
^ one signed

by Sir Harbottle Grimston, Speaker of the House of Commons in

Charles the Second's time ; and the other an additional one

signed by Sir Spencer Compton, Speaker in the reign of George

the First. ' Various additional duties were imposed from time to

time, causing great embarrassments as well to the collectors, as

to the merchants and persons on whom they were levied. Until

in 1787, by the statute 27 Geo. III. p. 13, the first Customs'

Consolidation Act, the collection of these duties was improved by
abolishing all those then subsisting, and substituting in their

stead a single duty on each article. Subsequent alterations

called for further consolidiation at various periods, the last of

which and the principal statute now in force on this subject is

the Customs' Tariff Act, 1855, This statute has, however, been

amended by various subsequent acts, the most important of

which is the statute passed to give effect to the recent treaty

with France ; the effect of all of which, taken together, has been

to reduce to a very small number indeed the articles on which

duties are now levied.'

These customs are then, we see, a tax immediately paid by

the merchant, although ultimately by the consumer. And yet

these are the duties felt least by the people ; and, if prudently

managed, the people hardly consider that they pay them at all.

For the merchant is easy, being sensible he does not pay them

for himself ; and the consumer, who really pays them, confounds

them with the price of the commodity : in the same manner, as

Tacitus tells us, that the Emperor Nero gained the reputation of

abolishing the tax on the sale of slaves, though he only trans-

ferred it from the buyer to the seller; so that it was, as he

expresses it, " remissum magis specie, quam vi : quia cum venditor

" jpendere juberetur, in 'partem pretii emptoribus accrescehat." But

this inconvenience attends it on the other hand, that these

imposts, if too heavy, are a check and cramp upon trade ; and

" See the statutes 12 Car. II. c. 4, and 11 Geo. I. c. 7.
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especially when the value of the commodity bears little or no

proportion to the quantity of the duty imposed. This in con-

sequence gives rise also to smuggling, which then becomes a

very lucrative employment : and its natural and most reasonable

punishment, viz., confiscation of the commodity, is in such cases

quite ineflfectual ; the intrinsic value of the goods, which is all

that the smuggler has paid, and therefore all that he can lose,

being very inconsiderable when compared with his prospect of

advantage in evading the duty. Recourse must therefore be had

to extraordinary penalties to prevent it ;
* the tendency of which,

as has been pointed out by Montesquieu, is to destroy all pro-

portion of punishment.'

There is also another ill consequence attending high imposts

on merchandise, formerly not frequently considered, but indis-

putably certain ; that the earlier any tax is laid on a commodity,

the heavier it falls upon the consumer in the end : for every

trader through whose hands it passes must have a profit, not only

upon the raw material, and his own labour and time in preparing

it, but also upon the very tax itself, which he advances to the

government; otherwise he loses the use and interest of the

money which he so advances. * This disadvantage was ultimately

felt to be so considerable, as to lead to the introduction of the

system of warehousing goods in bond, first suggested in this

country by Sir Robert Walpole, by which payment of the duty

may be, and is in practice, deferred by the importer of the goods,

until he has effected his sales, and the articles are withdrawn for

the purposes of consumption and use.'

III. The excise duties have long been considered the most
economical way of taxing the subject: the charges of levying,

collecting, and managing them, being considerably less in

proportion than in other branches of the revenue. But the

rigour and arbitrary proceedings of the excise laws seem hardly

compatible with the temper of a free nation. For the frauds that

might be committed in this branch of the revenue, unless a strict

watch is kept, make it necessary, wherever it is established, to

give the officers a power of entering and searching the houses of

such as deal in exciseable commodities, at any hour of the day,

and in many cases, of the night likewise. And the proceedings

in case of transgressions are so summary and sudden, that a man
may be convicted in two days' time, in the penalty of many
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thousand pounds, by two commissioners or justices of the peace

:

to the total exclusion of the trial by jury, and disregard of the

common law. For which reason, though Lord Clarendon tells

us,^ that to his knowledge the Earl of Bedford, who was made
lord treasurer by King Charles the First, to oblige his parlia-

ment, intended to have set up the excise in England, yet it

never made a part of that unfortunate prince's revenue ; being

first introduced on the model of the Dutch prototype by the

parliament itself after its rupture with the crown. Yet such was

the opinion of its general unpopularity, that when in 1642
" aspersions were cast by malignant persons upon the House of

" Commons, that they intended to introduce excises, the house
" for its vindication therein did declare, that these rumours were
" false and scandalous ; and that their authors should be appre-

" bended and brought to condign punishment." ^ However, its

original* establishment was in 1643, and its progress was gradual,

being at first laid upon those persons and commodities where it

was supposed the hardship would be the least perceivable, viz.,

the makers and vendors of beer, ale, cider, and perry ; and the

royalists at Oxford soon followed the example of their brethren

at Westminster by imposing a similar duty ; both sides protest-

ing that it should be continued no longer than to the end of the

war, and then be utterly abolished." But the parliament at

Westminster soon after imposed it on flesh, wine, tobacco, sugar,

and such a multitude of other commodities, that it might fairly

be denominated general : in pursuance of the plan laid down by

Prynne, who seems to have been the father of the excise, in his

letter to Sir John Hotham,*' signifying " that they had proceeded
" in the excise to many particulars, and intended to go on
" farther, but that it would be necessary to use the people to it by
" little and little." And afterwards, when the nation had been

y Hist. b. 3. a member of Parliament till 7 Nov. 1648 ;

' Com. Joum. 8 Oct. 1642. and published in 1654 " A protestation

* The translator and eontinuator of against the illegal, detestable, and oft-

Petavius's chronological history informs condemned tax and extortion of excise

us, that it was first moved for, 28 Mar. in general." It is probably therefore a

1643, by Prynne. And it appears from mistake of the printer for Pymme, who

the journals of the Commons, that on was intended for Chancellor of the Ex-

tbat day the House resolved itself into a chequer under the Earl of Bedford.

—

committee to consider of raising money. Lord Clar. b. 7.

in consequence of which the excise was '' 30 May, 1643. Dugdale, of the

afterwards voted. But Prynne was not Troubles, 120.
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accustomed to it for a series of years, the succeeding champions

of liberty boldly and openly declared " the impost of excise to be

the most easy and indifferent levy that could be laid upon the

people:"*' and accordingly continued it 'until the Eestoration.'

Upon King Charles's return, it having then been long established,

and its produce well known, some part of it was given to the

crown in 12 Car. II. by way of purchase, as was before observed,

for the feudal tenures and other oppressive parts of the hereditary

revenue. But, from its first origin to the present time, its very

name has been odious to the people of England. It has never-

theless been imposed on abundance of other commodities in the

reigns of King William III., and every succeeding prince, to

support the enormous expenses occasioned by our wars on the

continent. Thus brandies and other spirits are now excised at

the distillery, and malt liquors brewed for sale at the brewery

;

for coaches and other wheel-carriages the occupier is excised,

* for horses and dogs the owner, and for armorial bearings the

person using them whether he hath right so to do or not.' To
these we may add malt,** and ' sugar used in brewing

;

' for all

which the duty is paid by the manufacturer.®

'Many of the excise duties which are generally designated

assessed taxes, are levied not on the articles themselves, but on

the person dealing therein, or on persons exercising particular

trades. We may instance the duties paid in the shape of annual

licences by auctioneers, persons letting horses to hire, ale and

beer-house keepers ; dealers in game, and distillers and dealers

in spirits and foreign wines. The duties payable on the use of

hair-powder, on stage and hackney-carriages, and in respect

of railway passengers, are also included under the excise duties.'

' Ord. 14 Aug. 1640, c. 50 ; Scobel. has led to the repeal of the duties

72 ; Stat. 1656, c. 19 ; Scobel. 453. formerly levied on the manufacture of

^ The malt tax was originally an glass and bricks, on soap, candles, and

annual tax, and was first raised in 1097. sugar. Printed silks, linen and paper,

It began at 6d. but latterly amounted to leather and skins and starch, were

2a. Id. in the bushel. It was m.ide per- formerly subject to duties, in common
petual by the statute 3 Geo. IV. c. 18

;

with gold and silver wire and plate, and

but is now in effect an annual excise. with lands and goods sold by auction.

• The list of articles now subject to The duty upon salt, created in the first

excise does not, however, include many year of Queen Anne, was at first tem-

that were liable to duty in the time of porary ; by a statute of Geo. II. it was

Sir William Blackstone. The adop- made perpetual ; and it so remained till

tion of sounder principles of taxation abolished in the reign of Geo. IV.

than those which formerly prevaileii,
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IV. A fourth very considerable branch of the revenue is levied

with greater cheerful^iess, the jposi office duties paid for the

carriage of letters. As we have traced the origin of the excise

to the parliament of 1643, so it is but justice to observe that this

useful invention owes its first legislative establishment to the

same assembly. It is true, there existed post-masters in much
earlier times ; but I apprehend their business was confined to the

furnishing of post-horses to persons who were desirous to travel

expeditiously, and to the despatching of extraordinary packets

upon special occasions. King James I. originally erected a post-

office under the control of one Matthew de Quester or de

I'Equester, for the conveyance of letters to and from foreign

parts ; which office was afterwards claimed by Lord Stanhope,

but was confirmed and continued to William Frizell and Thomas
Witherings by King Charles I., a.d. 1632, for the better ac-

commodation of the English merchants. In 1635, the same

prince erected a letter-office for England and Scotland, under

the direction of the same Thomas Witherings, and settled certain

rates of postage ; but this extended only to a few of the principal

roads, the times of carriage were uncertain, and the post-masters

on each road were required to furnish the mail with horses at

the rate of 2\d. a mile. Witherings was superseded for abuses

in the execution of both his offices, in 1640; and they were

sequestered into the hands of Philip Burlamachy, to be exercised

under the care and oversight of the principal Secretary of State.

On the breaking out of the civil war, great confusions and

interruptions were necessarily occasioned in the conduct of the

letter-office. And about that time the outline of the present

more extended and regular plan seems to have been conceived

by Mr. Edward Prideaux, who was appointed Attorney-General

to the Commonwealth after the death of King Charles. He was

chairman of a committee in 1642, for considering what rates

should be set upon inland letters; and afterwards appointed

post-master by an ordinance of both the houses, in the execution

of which office he first established a weehly conveyance of letters

into all parts of the nation ; thereby saving to the public the

charge of maintaining post-masters to the amount of 7000Z. per

annum. And, his own emoluments being probably very con-

siderable, the common council of London endeavoured to erect

another post-office in opposition to his, till checked by a re-

solution of the House of Commons, declaring that the office of
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post-master is and ought to be in the sole power and disposal

of the parliament. This office was afterwards farmed by one

Manley, in 1654 ; but in 1657, a regular post-office was erected

by the authority of the Protector and his parliament, upon

nearly the same model as has been ever since adopted, and with

the same rates of postage as continued till the reign of Queen

Anne.* After the Restoration, a similar office, with some im-

provements, was established by statute 12 Car. II. c. 35, but the

rates of letters were altered, and some farther regulations added

by many subsequent statutes, by which penalties were enacted,

in order to confine the carriage of letters to the public office only,

except in some few cases: a provision which is absolutely

necessary ; for nothing but an exclusive right can support an

office of this sort : many rival independent offices would only

serve to ruin one another. The privilege of letters coming free

of postage to and from members of parliament, was claimed by

the House of Commons in 1660 when the first legal settlem'ent of

the present post-office was made ; but afterwards dropped upon a

private assurance from the crown that this privilege should be

allowed the members. And accordingly a warrant was constantly

issued to the postmaster-general, directing the allowance thereof

to the extent of two ounces in weight; till at length it was

expressly confirmed by statute 4 Geo. III. c. 24. ' As commerce
and education increased, however, the charge made by the

Government for conveying and distributing letters was felt to be

unnecessarily high; and at the same time to lead to numerous
petty frauds and evasions of the statutes relating to the post-

office. The result of a long inquiry and full discussion in

parliament was the establishment, in 1840, of the existing system

of a uniform rate, beginning at one penny, and increasing accord-

ing to weight ; the privilege of members of parliament to frank
letters being at the same time abolished.* Facilities have since

' The preamble of the ordinance of under the inspection of Government is

Cromwell states, that establishing one still continued ; for, by a warrant from
general post-office, besides the benefit one of the principal Secretaries of State,

to commerce, and the convenience of letters may be detained and opened,

conveying public despatches, "will be 9 Ann. c. 10, s. 40.

—

[Christian.]

the best means to discover and prevent « See 2 & 3 Vict. c. 52 ; and subse-

many dangerous and wicked designs quent Statutes. Newspapers, which
against the Commonwealth." And it were formerly liable to a stamp duty,

would seem that the policy of having and were carried free, are now charged

the correspondence of the kingdom with postage in lieu of the stamp duty.
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been given for the transmission of printed periodical publications,

books and patterns at still lower rates with reference to the

weight carried.'
^

V. A fifth branch of the revenue consists in the stamp duties,.

which are a tax imposed upon all parchment and paper whereon

private instruments of almost any nature whatsoever are written,

* on all proceedings in the Courts of Justice '

' on probates of wills

and letters of administration and on various licences, other than

those mentioned under the head of excise duties, as marriage

licences, and licences to practise and exercise various callings,

such as that of a solicitor ; and on admission to offices and
degrees.' These imposts are very various, according to the

nature of the thing stamped, rising gradually from a penny to

many pounds. This is also a tax, which, though in some instances

it may be heavily felt, by greatly increasing the expense of all

mercantile as well as legal proceedings, yet, if moderately im-

posed, is of service to the public in general, by authenticating

instruments, and rendering it much more difficult than formerly

to forge deeds of any standing ; since a man that would forge a

deed of King William's time must know and be able to counter-

feit thfe stamp of that date also. In some countries the duty is

laid on the contract itself, and not on the instrument in which it

is contained ; but this tends to draw the subject into a thousand

nice disquisitions and disputes concerning the nature of his

contract, and whether taxable or not. Our general method

answers the purposes of the State as well, and consults the ease

of the subject much better. The first institution of the stamp

duties was by statute 5 & 6 Wm. & M. c. 21, and they have since,

in many instances, been increased to ten times their original

'" Sir William Blackstone was of venue, as an indemnity to the government

opinion, that " There could not be de- for the cost of conveying and distribut-

vised a more eligible method than this, ing letters. The Electric telegraphs have

of raising money upon the subject ; for been transferred to the Post-oflSce ; and

therein both the government and the it is anticipated will in time increase its

people find a mutual benefit. The revenue. A similar observation may be

government acquires a large revenue, made with reft-rence to the Post-office

and the people do their business with Savings Banls ; which grant annuities to

greater ease, expedition, and cheapness a limited extent, and also to the money

than they would be able to do if no such order department.'

tax, and of course no such office, existed." ' Other than private local courts be-

' The notion of modern times, however, longing to Corporations and other public

is that the postal charges should be con- bodies ; as to which see Judicial Statistics

.sidered not so much as a source of re- published annually.
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amount :
' while, on the other hand, the duties on many instru-

ments and documents have been in some cases wholly repealed,

and in others considerably reduced.'

VI. * A sixth, and very important branch of the revenue, con-

sists in the Legacy and Succession duties.^

' For many years persons succeeding to personal property,

including leaseholds, whether they took by will as executors or

legatees, or merely as administrators or next of kin, were charged

heavy duties, varying, however, according to the relationship, and

the value of the property bequeathed to them, or to which they

succeeded. This duty was payable besides the ad valorem duty,

which was, and still is levied in the first instance, on the grant of

probate or letters of administration, according to the estimated

sworn value of the personal property of the deceased, and which

falls within the category of the stamp duties.'

* The legacy duty, as it is generally termed, is chargeable after

the estate of the deceased has been realised and administered, on
the property distributed among the legatees or next of kin, as the

case may be ; and varies in amount according to the consan-

guinity of the next of kin, or the absence of any relationship

between the legatee and the testator.'

*The exemption of real estate from this species of taxation

was long complained of, as creating an undue preference in

favour of the holders of landed property, and this exemption has

accordingly been removed. Succession Duties are now payable

on every succession to property, whether real or personal, other

than that on which a legacy duty is payable ; according to the

value and the relationship of the parties to the predecessor.^

This value is ascertained by considering the interest of the suc-

cessor as of the value of an annuity equal to the annual value of

the property, estimated as the act directs ; and the duty may be

paid by certain instalments, or at once, according to the wish of

the party liable thereto.'

VII. A seventh branch is the Inhabited House duty. As early

as the Conquest, mention is made in Domesday Book of fumage

or fuage, \Tilgarly called smoke farthings ; which were paid by

custom to the king for every chimney in the house. And we read

that Edward the Black Prince, soon after his successes in France,

in imitation of the English custom, imposed a tax of a florin upon

> 16 & 17 Vict. c. 51.

VOL. I. U
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every hearth in his French dominions.'' But the first parlia-

mentary establishment of it in England was by statute 13 & 14

Car. II. c. 10, whereby a hereditary revenue of 2s. for every hearth,

in all houses paying to church and poor, was granted to the king

for ever. And, by subsequent statutes for the more regular

assessment of this tax, the constable and two other substantial

inhabitants of the parish, to be appointed yearly, or the surveyor

appointed by the crown, together with such constable or other

public officer, were, once in every year, empowered to view the

inside of every house in the parish. But, upon the Revolution,

by statute 1 Wm. & M. st. 1, c. 10, hearth-money was declared to

be " not only a great oppression to the poorer sort, but a badge
" of slavery upon the whole people, exposing every man's house
" to be entered into and searched at pleasure by persons unknown
" to him ; and therefore to erect a lasting monument of their

" Majesties' goodness in every house in the kingdom, the duty of

" hearth-money was taken away and abolished." This monument of

goodness remains among us to this day : but the prospect of it

was somewhat darkened, when in six years afterwards by statute

7 Wm. III. c. 18, a tax was laid upon all houses, except cottages,

of 2s. subsequently advanced to 3s. per annum, and a tax also

upon all windows, if they exceeded nine, in such house. These

rates were from time to time varied, 'and extended, until, by

stat. 3 & 4 Will- I^' ^' 39' ^^^ house tax was abolished, the duty

on windows remaining. Finally, by the statute 14 & 15 Vict. c.

30, the duties on windows were abolished ; but in lieu thereof, a

tax was imposed not on hearths, but what amounts to the same

thing, on inhabited houses.'

VIII. The eighth branch of the revenue is a duty for every male

servant retained, or employed in the several capacities specifically

mentioned in the acts of parliament, and which almost amount to

an universality, except such as are employed in husbandry, trade,

or manufactures.

IX. ' The next tax is one of comparatively recent introduction,

and although at present imposed from year to year only bids

fair to become perpetual in point of fact, viz., the 'property and

income tax. An income tax was imposed in 1797, during the war

with France, and continued until 1802; and was again revived in

1803, and continued until 1816, when it was as it was thought

'' Spelm. Gloss, tit. Fuage.
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finally repealed. The present tax was imposed in 1842, for

three years at the rate of Id. in the pound on the property and

income of all persons in Great Britain possessed of 150Z. a year

and upwards.' It now applies with certain modifications to

incomes of £100 ; and varies almost annually in amount."*

X. The tenth and last branch of the extraordinary perpetual

revenue is the duty upon offices and pensions ; consisting in an

annual payment, over and above all other duties, out of all

salaries, fees, and perquisites of oflSces and pensions payable by

the crown, exceeding the value of lOOZ. per annum. This highly-

popular taxation was imposed by statute 31 Geo. II. c. 22, * and

was made perpetual by the statute 6 & 7 Will. IV. c. 97.'

* It may be observed that the public revenues of Great Britain

and Ireland were by statute 56 Geo. III. c. 98, consolidated into

one fund, and that most of the duties above enumerated are now
under the management of the Board of Commissioners of Inland

Revenue, recently substituted for the separate Boards of Excise

and Stamps and Taxes ; and that the charges of their collection

and management are provided by annual votes of parliament.' "

The clear net produce of these several branches of the revenue,

after all charges of collecting and management paid, amounts at

present annually to ' upwards of seventy millions sterling.' How
these immense sums are appropriated, is next to be considered.

And this is, first, to the payment of the interest of the national

debt.

In order to take a clear and comprehensive view of the nature

of this national debt, it must first be premised, that after the

Revolution, when our new connexions with Europe introduced

a new system of foreign politics, the expenses of the nation, not

only in settling the new establishment, but in maintaining long

wars, as principals, on the Continent for the security of the

Dutch barrier, reducing the French monarchy, settling the

Spanish succession, supporting the House of Austria, maintaining

the liberties of the Germanic body, and other purposes, increased

to an unusual degree ; insomuch that it was not thought advisable

to raise all the expenses of any one year by taxes to be levied

' 5 & 6 Vict. c. 35. penditure of the United Kingdom ia

" 38 Vict. c. 23. annually presented to both houses of

" A Report on the Revenue and £x- parliament.

u 2
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within that year, lest the unaccustomed weight of them should

create murmurs among the people. It was therefore the policy

of the times to anticipate the revenues of their posterity, by
borrowing immense sums for the current service of the State, and

to lay no more taxes upon the subject than would suffice to pay

the annual interest of the sums so borrowed; by this means
converting the principal debt into a new species of property,

transferable from one man to another, at any time, in any

quantity. A system which seems to have had its origin in the

State of Florence, a.d. 1344 : which government then owed about

60,000Z. sterling ; and being unable to pay it, formed the prin-

cipal into an aggregate sum, called metaphorically a mount or

hank, the shares whereof were transferable like our stocks, with

interest at five per cent., the prices varying according to the

exigencies of the State. This policy of the English parliament

laid the foundation of what is called The National Debt ; for a

few long annuities created in the reign of Charles II. will hardly

deserve that name. And the example then set was so closely

followed during the long wars in the reign of Queen Anne, and

since, ' by the seven years' war, the war with America and with

France after the Kevolution, and more recently by the Kussian

war,' that the capital of the national debt, funded and unfunded,"

now amounts to upwards of seven hundred millions ;
' to pay the

interest of which, and the charges of management the extraordi-

nary revenues just now enumerated are in the first place mortgaged

and made perpetual by parliament. Perpetual, I say, but still

redeemable by the same authority that imposed them ; which, if

at any time it can pay off the capital, will abolish those taxes

which are raised to discharge the interest.

By this means the quantity of property in the kingdom is

greatly increased in idea, compared with former times
; yet if

we coolly consider it, not at all increased in reality. We may
boast of large fortunes, and quantities of money in the funds.

But where does this money exist ? It exists only in name, in

paper, in public faith, in parliamentary security : and that is

" The funded debt consists of per- generally to meet emergencies, but under

petual but redeemable annuities ; and the authority of a Statute. See 29 Vict,

of terminable annuities, all created by c. 25, and 36 & 37 Vict. c. 54. The

Parliament and charged on the Consoli- former may be considered the permanent

dated Fund. The unfunded debt consists debt, the latter being in its nature

of Exchequer Bonds and Bills, issued temporary.
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undoubtedly sufficient for the creditors of the public to rely on.

But then what is the pledge which the public faith has pawned

for the security of these debts ? The land, the trade, and the

personal industry of the subject; from which the money must

arise that supplies the several taxes. In these, therefore, and

these only, the property of the public creditors does really and

intrinsically exist : and of course the land, the trade, and the

personal industry of individuals, are diminished in their true

value just so must as they are pledged to answer. If A.'s income

amounts to lOOZ. per annum ; and he is so farindebted to B. that

he pays him 50Z. per annum for his interest ; one-half of the value

of A.'s property is transferred to B. the creditor. The creditor's

property exists in the demand which he has upon the debtor, and

nowhere else ; and the debtor is only a trustee to his creditor for

one-half of the value of his income. In short, the property of a

creditor of the public consists in a certain portion of the national

taxes : by how much therefore he is the richer, by so much the

nation, which pays these taxes, is the poorer."* Thus much is

' ' Sir William Blackstone here adds :'

—" The only advantage that can result

to a nation from public debts is the in-

crease of circulation by multipljriug the

cash of the kingdom, and creating a new
species of currency, assignable at any

time and in any quantity ; always, there-

fore, ready to be employed in any bene-

ficial undertiikiug, by means of this its

transferable quality, and yet producing

some profit oven when it lies idle and

unemployetl. A certain proportion of

debt seems, therefore, to Ijo highly useful

to a trading people ; but what that pro-

portion is it is not for me to determine."
—" It is a very erroneous notion indeed

to suppose that the property of the king-

dom is increased by national debtti, con-

tracted in consequence of the expenses

of war. On the contrary, the principal

of the debt is the exact amount of the

property which the nation has lost from

its capital for ever. The American war

cost the natitm 116 millions sterling, and

the effect is precisely tlie banie as if so

much of its wealth and treasure in corn,

cattle, cloth, ammunition, coin, &c., hiid

been collected together and thrown into

the sea, Ix-side* the loss accruing from

the destruction of many of its most pro-

ductive hands. When this property is

consumed, it never can be retrieved,

tiiough industry and care may acquire

and accumulate new stores. Such a

supply, by no mode of taxation that has

yet been devised, could be collected at

once, without exhausting the patience

and endurance of tlie people. But by

the method of funding, tiie subjects are

induce<l to suppose that their sufiering

consists only in the payment of the

yearly interest of this immense waste.

Tlie ruin is completed before the interest

commences, for that is irnid by the nation

to the nation, and returns back to its

former channel and circulation ; like the

liftlls in a tennis-court, however they may
be 'tossed from one side to the other,

their sum and quantity, within the court,

continue the same. The extravagance

of individuals naturally suggested the

system of funding the public debts.

\VI)en a man cannot satisfy the imme-

diate demands of his crtxlitor, it is an

obvious expedient to give him a pro-

mioBsry note to pay him at a future day.
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indisputably certain, that the present magnitude of our national

incumbrances is productive of the greatest inconveniences. For,

first, the enormous taxes for the payment of the interest of this

debt, are a hurt both to trade and manufactures, by raising the

price as well of the artificer's subsistence as of the raw material,

and of course, in a much greater proportion, the price of the

commodity itself. Nay, the very increase of paper circulation

itself, when extended beyond what is requisite for commerce or

foreign exchange, has a natural tendency to increase the price of

provisions as well as of all other merchandize. For, as its effect

is to multiply the cash of the kingdom, and this to such an extent

that much must remain unemployed, that cash, which is the

universal measure of the respective values of all other com-

modities, must necessarily sink in its own value, and everything

grow comparatively dearer. Secondly, if part of this debt be

owing to foreigners, they draw out of the kingdom annually a

considerable quantity of specie for the interest. Thirdly, if the

whole be owing to subjects only, it is then charging the active and

industrious subject, who pays his share of the taxes, to maintain the

indolent and idle creditor who receives them. Lastly, and princi-

pally, it weakens the internal strength of a state, by anticipating

with interest for the time ; and if this is debt is contracted, and the money spent,

an assignable note, so that the creditor the mischief is done; the discharge of

inay be enabled to persuade anotlier to the debt can add nothing, or little corn-

advance him the principal and to stand paratively, immediately to the stock or

ju his place, it is exactly similar to the capital of the nation. But yet these im-

debts or securities of government, except portant consequences may be expected

that, in general, they are not payable at from it, viz., from the abolition of taxes

any deiinite time. All debts, when no upon a melancholy catalogue of the

effects remain, both in public and private, necessary articles of life, taxes which

arc certain evidence of the waste and take from those who have nothing to

consumption of so much property, which spare, the price of labour would be

nothing can restore, though frugality lowered, manufactures would flourish

and industry may alleviate the future with renewed vigour, the minds of the

consequences. When a debt is contracted, people would be cheered, and tlie nation

a man is not richer for paying it; if he would again have credit and spirit to

owes one hundred pounds, and pays in- meet its most formidable enemies, and to

tcrest for it, he is in no degree richer by repel and resent both injury and insult,

calling in one hundred pounds from All the nations of Europe have learnt

which he receives the same interest, and from such dear-bought experience that

therewith discharges the debt : but pro- poverty and misery are the inevitable

bably, if he does so, he will feel himself consequences of war, as to give us reason

more comfortable and independent, and to hope that the lives and property of

will find his credit higher, il iiiri occasions mankind will not, in future, be dissipated

shoixld oblige him to borrow in future. with the profusion and wantonness of

So it is with governments ; when the former times." [Cueistian.]
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those resources which should be reserved to defend it in case of

necessity. The interest we now pay for our debts would be nearly

sufficient to maintain any war, that any national motives could

require.*! And if our ancestors in King William's time had

annually paid, so long as their exigencies lasted, even a less sum
than we now annually raise upon their account, they would in the

time of war have borne no greater burdens, than they have

bequeathed to and settled upon their posterity in time of peace,

and might have been eased the instant the exigence was over.

The respective produces of the several taxes before mentioned

were originally sejjarate and distinct funds ; being securities for

the sums advanced on each several tax, and for them only. But

it became necessary, in order to avoid confusion, to reduce the

number of these separate funds, by uniting and blending them

together. In this way three ciipital funds were formed, the

aggregate fund and the general fund, so called from such union

and addition ; and the South Sea fund, being the produce of the

taxes appropriated to pay the interest of such part of the national

debt as was advanced by that company and its annuit^mts. * In

1786, by the statute 27 Geo. III. c. 98, these three funds were

united into the " Consolidated Fund ;

" and by 56 GtK). Ill, c. 98,

the consolidated fund, or revenue, of Great Britain was combined

with that of Ireland, forming The Consolidated Fund of the United

Kingdom, pledged for the payment of the interest of the

Consolidated National Debt of the United Kingdom.*

The customs, excises, and other taxes, which are to support

these funds, depending on contingencies, u{x>n exports, imjHjrts,

and consumptions, must necessarily be of a very uncertain

amount: but though some of them have proved unproductive,

and others deficient, the sum total has always been considerably

more than was sufficient to answer the * annual ' charge ujxju

them. The 8uri)luses therefore of the 'then existing' three

great national funds, the aggregate, general, and South Sea

funds, over and above the interest and annuities charged upon

them, were directed by statute 3 Geo. I. c. 7, to be carried

together, and to attend the disjjosition of parliament ; and were

usually denominated the sinking fund, because originally destined

to sink and lower the national debt. * In 1786, when, as we have

*< ' It must be recollected that when wliat it at present amounts to ; but

Sir William Ulackstoue thus wrote, the neitlicr were wars conducted on so largo

national debt was not a sixth part of or so expensive a scale.'
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seen, the revenue of the kingdom was consolidated, the sum of

one million was directed to be annually set apart from the income

of the country towards the extinction of the debt ; but although

no objection existed to this scheme as long as the annual revenue

exceeded the expenditure, it became absurd when, in subsequent

years, it was necessary to borrow the sum so reserved ; and in

1824 the plan of keeping up a nominal sinking fund, when in

reality no surplus existed, was abandoned. In 1829, however,

was passed the statute 10 Geo. IV. c. 37, which directs one-fourth

part of the actual annual surplus revenue, when there is such a

surplus, to be applied for the future in reduction of the national

debt, and appoints a body of commissioners to see this done

;

but the powers of this board are practically exercised by the

chancellor of the exchequer, assisted by the governor and deputy-

governor of the Bank of England. This is now called the Old

Sinking Fund, to distinguish it from the New Sinhing Ftmd,

created by the statute 38 & 39 Vict, c. 45, whereby such portion

of the permanent annual charge for the National Debt, which is

fixed for the future at twenty-eight millions, as is not required for

paying the annual charges thereon, which are also defined by the

Statute, is to be devoted to the gradual reduction of the National

Debt.'

Substantial relief from this pressure on the industry of the

country, has arisen from lowering the rate of interest, and the

conversion from time to time of portions of the perpetual

annuities, which is the form of the funded debt, into terminable

annuities expiring at fixed periods. This course, if resorted to,

when occasion offers, should ultimately effect a considerable

reduction both in the amount of the debt and the annual pay-

ments on account of it. Unfortunately, our finance ministers

have for many years past despaired of being able to materially

reduce our indebtedness ; and their policy has accordingly been

rather to regulate the amount of taxation by the sum actually

required for the public service and the interest of the debt, than

to raise money for the payment of the principal.'

Before any part of the annual revenue can be applied to

diminish the principal of the public debt, it stands mortgaged

by parliament to raise an annual sum for the maintenance of the

royal household and the civil list. For this purpose, in the

reigns ' of the Hanoverian kings,' the produce of certain branches

of the excise and customs, the post-office, the duty on wine
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licences, the revenues of the crown lands, the profits arising from

courts of justice, which articles included all the hereditary

revenues of the crown, and also a clear annuity of 120,000Z. in

money, were settled on the king for life, for the support of his

majesty's household, and the honour and dignity of the crown.

And as the amount of these several branches was uncertain, if

they did not rise annually to 800,000Z. the parliament engaged

to make up the deficiency. But soon after the accession of

George the Third, the hereditary and other revenues were

carried into and made a part of the aggregate fund, and the

aggregate fund was charged with the payment of the whole

annuity to the crown of 800,000?., ' subsequently increased to

upwards of one million. A similar course was adopted on the

accession of George the Fourth, William the Fourth, and her

present Majesty, this appropriation only enduring for the life of

the sovereign, in the spirit of the statute of Anne, st. 1, c. 7, s. 7,

extended by the 1 & 2 Vict. c. 95, s. 4, which provides that the

hereditary revenues of the crown shall not be alienable for any

term longer than the life of the king or queen making the grant.'

Hereby the revenues themselves, being put under the same care

and management as the other branches of the public patrimony,

produce more and are better collected than * they otherwise

* would,' and the public is ' consequently ' a gainer ; and upon

the whole it is doubtless much better for the crown, and also for

the people, to have the revenue settled upon the modem footing

rather than the ancient. For the crown, because it is more

certain, and collected with greater ease ; for the people, because

they are now delivered from the feudal hardships and other

odious branches of the prerogative.

The expenses 'formerly' defrayed by the civil list 'were'

those that in any shape relate to civil government ; as the ex-

penses of the royal household ; the revenues allotted to the

judges; all salaries to officers of state, and every of the sove-

reign's servants ; the appointments to foreign ambassadors ; the

maintenance of the royal family ; the sovereign's private ex-

penses, or privy purse; and other very numerous outgoings, as

secret service money, pensions, and other bounties, which some-

times * have so ' far exceeded the revenues appointed for that

purpose, that application has been made to parliament to dis-

charge the debts contracted on the civil list.

The civil list is indeed properly the whole of the sovereign's



298 THE ROYAL REVENUE.

revenue in his own distinct capacity ; the rest being rather the

revenue of the public, or its creditors, though collected and

distributed again, in the name and by the officers of the crown

:

it now standing in the same place as the hereditary income did

formerly; and, as that has gradually diminished, the parlia-

mentary appointments hf^Q increased. The whole revenue of

Queen Elizabeth did not amount to more than 600,000?., a year

;

that of King Charles I. was 800,000?., and the revenue voted for

King Charles II. was 1,200,000?., though complaints were made,

that it did not amount to so much. But it must be observed,

that under these sums were included all manner of public ex-

penses; among which Lord Clarendon in his speech to the

parliament computed, that the charge of the navy and land

forces amounted annually to 800,000?., which was ten times more

than before the former troubles. The same revenue, subject to

the same charges, was settled on King James II. ; but by the

increase of trade, and more frugal management, it amounted on

an average to a million and a half per annum, besides other

additional customs, granted by parliament, which produced an

annual revenue of 400,000?., out of which his fleet and army were

maintained at the yearly expense of 1,100,000?. After the

Revolution, when the parliament took into its own hands the

annual support of the forces both maritime and military, a civil

list revenue was settled on the new king and queen, amounting,

with the hereditary duties, to 700,000?. per annum; and the

same was continued to Queen Anne and King George I. That

of King George II., we have seen, was nominally augmented to

800,000?., and in fact was considerably more :
* while that of his

successor, George the Third, reached 1,030,000?., besides sums

voted by parliament for the discharge of debts. In the reigns of

William the Fourth and of her present Majesty various payments

previously charged on the civil list have been made directly

chargeable on the consolidated fund; in consequence of which

a sum under 400,000?. a year at present suffices for the main-

tenance of the royal family, and for the payment of such other

sums as are still charged on the civil list.'

This finishes our inquiries into the fiscal prerogatives of the

sovereign ; or his revenue, both ordinary and extraordinary. We
have therefore now chalked out all the principal outlines of this

vast title of the law, the supreme executive magistrate, considered

in his several capacities and points of view. But, before we
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entirely dismiss this subject, it may not be improper to take a

short comparative review of the power of the sovereign, or pre-

rogative of the crown, as it stood in former days, and as it stands

at present. And we cannot but observe, that most of the laws

for ascertaining, limiting, and restraining this prerogative, have -y

been made within the compass of little more than * two centuries'

past, from the Petition of Right in 3 Car. I. to the present time.

So that the powers of the crown are now to all appearance greatly .

curtailed and diminished since the reign of King James the '

First : particularly by the abolition of the Star-Chamber and

High Commission courts in the reign of Charles the First, and

by the disclaiming of martial law and the power of levying taxes

on the subject by the same prince : by the disuse of the forest

laws, and by.the many excellent provisions enacted under Charles

the Second ; especially the abolition of military tenures, purvey-

ance, and pre-emption ; the Habeas Corpus Act ; and the acts to

prevent the discontinuance of parliaments for above three years

;

and since the Revolution, by the strong and emphatic words in

which our liberties are asserted in the Bill of Rights and Acts of

Settlement ; by the act for triennial, since turned into septennial,

elections ; by the exclusion of certain officers from the House of

Commons ; by rendering the seats of the judges permanent, and
their salaries liberal and independent ; and by restraining the

royal pardon from obstructing parliamentary impeachments.

Besides all this, if we consider how the crown is impoverished and
stripped of all its ancient revenues, so that it must greatly rely

on the liberality of parliament for its necessary support and
maintenance, we may perhaps be led to think, that the balance is

inclined pretty strongly to the popular scale, and that the execu-1
tive magistrate has neither indej>endence nor power enough left

to form that check upon the lords and commons, which theJ
founders of our constitution intended.

But, on the other hand, it is to be considered, that every

prince, in the first parliament after his accession, has by long

usage a truly royal addition to his hereditary revenue settled

upon him for his life ; and has never any occasion to apply to

parliament for supplies, but upon some public necessity of the

whole realm. This restores to him that constitutional inde-

pendence, which at his first accession seems, it must be owned,

to be wanting. And then, with regard to power, we may find

perhaps that the hands of government are at least sufficiently,
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strengthened ; and that an English monarchy is now in no danger of

being overborne by either the nobility or the people. The

instruments of power are not perhaps so open and avowed as they

formerly were, and therefore are the less liable to jealous and

invidious reflections; but they are not the weaker upon "that

account. In short, our national debt and taxes, besides the

inconveniences before mentioned, have also in their natural

\, consequences thrown such a weight of power into the executive

^scale of government, as we cannot think was intended by our

\ patriot ancestors, who gloriously struggled for the abolition of the

then formidable parts of the prerogative, and by an unaccountable

want of foresight established this system in their stead. The

entire collection and management of so vast a revenue, being

placed in the hands of the crown, have given rise to such a

multitude of new officers created by and removable at the royal

pleasure, that they have extended the influence of government to

every corner of the nation. Witness the commissioners and the

multitude of dependents on the customs, in every port of the

kingdom ; the commissioners of excise, ' surveyors and collectors

of the assessed, income, and land taxes,' and their numerous

subalterns, in every inland district ; the post-masters, and their

servants, planted in every town, and upon every public road ; and

the commissioners of the stamps, and their distributors, which

are full as scattered and full as numerous ; all which are either

mediately or immediately appointed by the crown, and removable

at pleasure without any reason assigned : these, it requires but

little penetration to see, must give that power, on which they

depend for subsistence, an influence most amazingly extensive.

To this may be added the frequent opportunities of conferring

particular obligations, by preference in money transactions,

which will greatly increase this influence ; and that over those

persons whose attachment, on account of their wealth, is fre-

quently the most desirable. All this is the natural though

perhaps the unforeseen consequence of erecting our funds of

credit, and to support them establishing our present perpetual

taxes : the whole of which is entirely new since the Kestoration in

1660 ; and by far the greatest part since the Eevolution in 1688.

And the same may be said with regard to the officers in our

numerous army, and the places which the army has created. All

which put together give the executive power so persuasive an

energy with respect to the persons themselves, and so prevailing
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an interest with their friends and families, as will amply make
amends for the loss of external prerogative.

But, though this profusion of offices should have no effect on

individuals, there is still another branch of power : and that is,

not the influence only, but the force of a disciplined army : paid

indeed ultimately by the people, but immediately by the crown

:

raised by the crown, officered by the crown, commanded by the

crown. They are kept on foot, it is true, only from year to year,

and that by the power of parliament : but during that year they

must, by the nature of our constitution, if raised at all, be at the

absolute disposal of the crown. And there need be few words

to demonstrate how great a trust is thereby reposed in the prince

by his people ; a trust that is more than equivalent to a thousand

little troublesome prerogatives.

Upon the whole therefore I think it is clear, that, whatever

may have become of the nominal, the real power of the crown

has not been too far weakened by any transactions during the

last * two centuries.' Much is indeed given up : but much is ^

also acquired. The stem commands of prerogative have yielded

to the milder voice of influence: the slavish and exploded

doctrine of non-resistance has given way to a military establish-

ment by law : and to the disuse of parliaments has succeeded a

parliamentary trust of an immense perpetual revenue. When
our national debts shall be lessened ; when the posture of foreign

affairs will suffer our army to be thinned and regulated ; and
when our taxes shall be gradually reduced; this adventitious

power of the crown will slowly and imperceptibly diminish, as it

slowly and imperceptibly rose. But till that shall happen, it

will be our especial duty, as good subjects and good Englishmen,

to reverence the crown, and yet guard against corrupt and servile

influence from those who are intrusted with its authority ; to be

loyal, yet free; obedient, and yet independent; and, above
everything, to hope that we may long, very long, continue to be
governed by a sovereign, who has ever manifested the highest

veneration for our free constitution; and will therefore never
harbour a thought, or adopt a persuasion, in any the remotest

degree detrimental to public liberty.

A
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CHAPTER IX.

OF SUBOEDINATE MAGISTRATES.

In a former chapter we distinguished magistrates into two kinds :

supreme, or those in whom the sovereign power of the State

resides; and subordinate, or those who act in an inferior

secondary sphere. We have hitherto considered the former kind

only; namely, the supreme legislative power, or parliament;

and the supreme executive power, which is the sovereign : and

are now to proceed to inquire into the rights and duties of the

principal subordinate magistrates.

And herein we are not to investigate the powers and duties

of the great officers of state, the lord treasurer, lord chamber-

lain, the principal secretaries, or the like ; because I do not

know that they are in that capacity in any considerable degree

the object of our laws, or have any very important share of

magistracy conferred upon them, except that the secretaries of

state are allowed 'in certain cases' the power of commitment

in order to bring offenders to trial. Neither shall I here treat

of the office and authority of the lord chancellor, or the other

judges of the superior courts of justice ; because they will find

a more proper place in the third part of these commentaries.

Nor shall I enter into any minute disquisitions, with regard to

the rights and dignities of mayors and aldermen, or other

magistrates of particular corporations ; because these are mere

private and strictly municipal rights, depending upon the

domestic constitution of their respective franchises, ' although

controlled by general legislative provisions.' But the magis-

trates and officers, whose rights and duties it will be proper in

this chapter to consider, are such as are generally in use, and

have a jurisdiction and authority dispersedly throughout the

kingdom, which are principally sheriffs, coroners, justices of the
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peace, constables, surveyors of highways, and overseers 'and

guardians ' of the poor ; in treating of all which I shall inquire

into, first, their antiquity and origin ; next, the manner in which

they are appointed and may be removed ; and lastly, their rights

and duties. And first of sherifis.

I. The sheriff is an ofiicer, of very great antiquity in this

kingdom, his name being derived from two Saxon words—scire

gerefa, the reeve, bailiff, or officer of the shire. He is called in

Latin vice-comes; to whom the custody of the shire is said to

have been committed at the first division of this kingdom into

counties. But the earls, in process of time, by reason of their

high employments and attendance on the person of the sovereign,

not being able to transact the business of the county, were

delivered of that burden; reserving to themselves the honour,

but the labour was laid on the sheriff. So that now the sheriff

does all the sovereign's business in the county ; and though he

be still called vice-comes, yet he is entirely dependent of, and not

subject to, the earl : the * crown ' by warrant under the hand of

the clerk of the privy council,* committing custodiam comitatus to

the sheriff, and him alone.

Sheriffs were formerly chosen by the inhabitants of the several

counties. In confirmation of which it was ordained by statute

28 Edw. I. c. 8, that the people should have election of sheriffs

in every shire, where the shrievalty is not of inheritance. For
anciently in some counties the sheriffs were hereditary; as I

apprehend they were in Scotland till the statute 20 Geo. II. c. 43

'abolished heritable jurisdictions in that kingdom;' and so

continued in the county of Westmoreland, 'until very recently;*''

the city of London having also the inheritance of the shrievalty

of Middlesex vested in their body by charter. The reason of

these popular elections is assigned in the same statute, c. 13,

" that the commons might choose such as would not be a burden
" to them." And herein appears plainly a strong trace of the

democratic part of our constitution ; in which form of govern-

ment it is an indispensable requisite that the people should

choose their own magistrates. This election was in all probability

not absolutely vested in the commons, but required the royal

approbation. For in the Gothic constitution, the judges of the

county courts, which office * was formerly ' executed by our

• 3 & 4 Will. IV. c. 99, 8. 3. " 13 & 14 Vict. c. 30.
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sheriff, were elected by the people, but confirmed by the king

;

and the form of their election was thus managed ; the people, or

incolse teritorii, chose twelve electors, and they nominated three

persons, ex quihus rex unum confirmabat.^ But with us in

England, these popular elections growing tumultuous, were put

an end to by the statute 9 Edw. II. st, 2, which enacted, that the

sheriffs should from thenceforth be assigned by the chancellor,

treasurer, and the judges, as being persons in whom the same

trust might with confidence be reposed. By statutes 14 Edw. III.

c. 7, 23 Hen. VI. c. 8, and 21 Hen. VIII. c. 20, the chancellor,

treasurer, president of the king's council, cA*e/ justices, and chief

baron, are to make this election ; and that on the morrow of All

Souls in the Exchequer. The statute of Cambridge, 12 Kic. II.

c. 2, ordains that the chancellor, treasurer, keeper of the privy

seal, steward of the king's house, the king's chamberlain, clerk

of the rolls, the justices of the one bench and the other, barons of

the exchequer, and all other that shall be called to ordain, name,

or make justices of the peace, sheriffs, and other officers of the

king, shall be sworn to act indifferently, and to appoint no man
that sueth either privily or openly to be put in office, but such

only as they shall judge to be the best and most sufficient. And
the custom now is, and has been at least ever since the time of

Fortescue, who was chief justice and chancellor to Henry the

Sixth, that all the judges, together with the other great officers

and privy counsellors, meet in the exchequer, formerly on the

morrow of All Souls, but now the morrow of St. Martin ^ yearly

;

and then and there the judges propose three persons, to be re-

ported, if approved of, to the sovereign, who afterwards pricks,

that is appoints one of them to be sheriff.

This custom of the judges proposing three persons seems

borrowed from the Gothic constitution before mentioned; with

this difference, that among the Groths the nominors were first

elected by the people themselves. And this usage of ours, at

its first introduction, I am apt to believe was founded upon some

statute, though not now to be found among our printed laws

;

first, because it is materially different from the direction of all

the statutes before mentioned ; which it is hard to conceive that

the judges would have countenanced by their concurrence, or

that Fortescue would have inserted in his book, unless by the

authority of some statute ; and also because a statute is expressly

' Stiern. de Jure Goth. 1. 1, c. 3. " 24 Geo. II. c. 48.
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referred to in the record, which Sir Edward Coke tells us he

transcribed from the council-book of 3 3Iarch, 34 Hen. VI., and

which is in substance as follows. The king had of his own
authority appointed a man sheriff of Lincolnshire, which office

he refused to take upon him ; whereupon the opinions of the

judges were taken, what should be done in this behalf. And the

two chief justices, Sir John Fortescue and Sir John Pricot,

delivered the unanimous opinion of them all, " that the king did
" an error when he made a person sheriff, that was not chosen
" and presented to him according to the statute ; that the person
" refusing was liable to no fine for disobedience, as if he had been
" one of the three persons chosen according to the tenor of the
" statute ; that they would advise the king to have recourse to

"the three persons that were chosen according to the statute;

"or that some other thrifty man be entreated to occupy the

"office for this year; and that, the next year, to eschew such
" inconveniences, the order of the statute in this behalf made be
" observed." But notwithstanding this unanimous resolution of

all the judges of England, thus entered in the council-book, and

the statute 34 & 35 Hen. VIII. c. 26, s. 61, which expressly

recognised this to be the law of the land, some of our ^VTiter8

have affirmed, that the king, by his prerogative, may name whom
he pleases to be sheriflf, whether chosen by the judges or no.

This is grounded on a very particular case in the fifth year of

Queen Elizabeth, when, by reason of the plague, there was no
Michaelmas term kept at Westminister ; so that the judges could

not meet there in crastino animarum to nominate the sheriffs

;

whereupon the queen named them herself, without such previous

assembly, apjjointing for the most part one of the two remaining

on the last year's list. And this case, thus circumstanced, is the

only authority in our books for the making these extraordinary

sheriffs. It is true, the reporter adds, that it was held that tlie

queen, by her prerogative, might make a sheriff without th(^

election of the judges, non obstante aliquo statuto in contrarium

;

but the doctrine of non ohstantes, which sets the prerogative above

the laws, was effectually demolished by the Bill of Rights at the

Revolution, and abdicated Westminster Hall when James II.

abdicated the kingdom.® However, it must be acknowledged,

that the practice of occasionally naming what are called pocket-

* ' Charles I., before summoning tlie le&ding patriots sheriffs, in order to pre-

Long Parliament, appointed seven of the vent their being returned to parliament.'

VOL. I. X
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sheriffs, by the sole authority of the crown, has uniformly con-

tinued to the present time ;
' although this has only occurred

occasionally, as on the death of a sheriff during his year of office.'

Sheriffs, by virtue of several old statutes, are to continue in

their office no longer than one year : and yet it has been said

that a sheriff may be appointed durante bene placito, or during the

king's pleasure. Therefore, till a new sheriff be named, his office

cannot be determined, unless by his own death, or the demise of

the crown ; in which last case it was usual for the successor to

send a new writ to the old sheriff; but now by statute 1 Anne, st.

1, c. 8, all officers appointed by the preceding sovereign, may
hold their offices for six months after the demise of the crown,

unless sooner displaced by the successor. We may further observe,

that by statute 1 Rich. II. c. 11, no man that has served the office

of sheriff for one year, can be compelled to serve the same again

within three years after.

We shall find it is of the utmost importance to have the sheriff

appointed according to law, when we consider his power and duty.

These are either as a judge, as the keeper of the peace, as a

ministerial officer of the superior courts of justice, or as the bailiff

of the sovereign.

In his judicial capacity he * formerly ' heard and determined

all cases of forty shillings' value and under in his county court

;

and he has still a ministerial power of a judicial nature in divers

other civil cases ; as on writs of inquiry to assess damages in

undefended suits ; and in assessing the compensation to be paid

to the owners for lands taken for making railways and other

public works, duties invariably performed by the under-sheriff

or an assessor selected for the occasion.' The sheriff likewise

decides the elections of coroners, and of verderors ; and returns

such as he shall determine to be duly elected.

As the keeper of the peace, both by common law and special

commission, he is the first man in the county, and superior in

rank to any nobleman therein, during his office. He may appre-

hend and commit to prison all persons who break the peace, or

attempt to break it ; and may bind any one in a recognizance to

keep the peace. He may, and is bound, ex officio, to pursue, and

take all traitors, murderers, felons, and other misdoers, and commit

them to gaol for safe custody. He is also to defend his county

against any of the queen's enemies when they come into the land
;

and for this purpose, as well as for keeping the peace and pursuing
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felons, he may command all the people of his county to attend

him ; which is called the posse comitatus, or power of the county
;

and this summons every person above fifteen years old, and under

the degree of a peer, is, by statute 2 Hen. V. c. 8, bound to

attend upon warning, under pain of fine and imprisonment. But
though the sheriff is thus the principal conservator of the peace

in his county, yet by the express directions of the Great Charter,

he, together with the constable, coroner, and certain other officers

of the sovereign, are forbidden to hold any pleas of the crown,

or, in other words, to try any criminal offence. For it would

be highly unbecoming, that the executioners of justice should be

also the judges ; should impose, as well as levy, fines and amerce-

ments ; should one day condemn a man to death, and personally

execute him the next. Neither by 1 Mar. st. 2, c. 8, may he act

as an ordinary justice of the peace during the time of his office

;

for this would be equally inconsistent, he being in many respects

the servant of the justices.

In his ministerial capacity, the sheriff is bound to execute all

process issuing from the superior courts of justice. In civil

causes, 'where the defendant is committed, on the ground of

being about to leave England, he is to execute the judge's order,

and to take the defendant to prison
;

' when the cause comes to

trial, he must summon and return the jury ; when it is determined,

he must see the judgment of the court carried into execution.

In criminal matters, he also has power to arrest and imprison

;

he returns the jury ; and he executes the sentence of the court,

when it extends to death.

As the bailiff of the sovereign, it is his business to preserve the

rights of the crown within his bailiwick, for so his country is

frequently called in the writs ; a word introduced by the princes

of the Norman line, in imitation of the French, whose territory

was formerly divided into bailiwicks, as that of England into

counties. He must seize to the sovereign's use all lands devolved

to the crown by escheat ; must levy all fines and must seize and

keep all waifs, wrecks, estrays, and the like, unless they be

granted to some subject.

To execute these various offices, the sheriff has under him

inferior officers: viz., under-sheriffs and bailiffs,*^ who must

neither buy, sell, nor farm their offices, on forfeiture of 500Z.

* 'Gaolers were formerly the servants their conduct. The business of tlie

of the sheriff, and he was responsible for gaoler is to keep safely all such persons

X 2
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The iinder-sheriif, ' who must be nominated by the sheriff

within one month after his own appointment,' usually performs all

the duties of the office ; a very few only excepted, where the

personal presence of the high-sheriff is necessary. ' Formerly ' no

under-sheriff ' could ' abide in his office above one year ; and if he

did, by statute 23 Hen. VI. c. 8, he forfeited 200Z., a very large

penalty in those early days. * So' formerly no under-sheriff or

sheriff's officer could practise as an attorney during the time

he continued in office. But these regulations were evaded, by

practising in the names of other attornies, and putting in sham
deputies by way of nominal under-sheriffs ;

' and both restric-

tions are accordingly now removed.' ^

Bailiffs, or sheriff's officers, are either bailiffs of hundreds, or

special bailiffs. Bailiffs of hundreds are officers appointed over

those respective districts by the sheriffs, to collect fines therein, to

summon juries, to attend the judges and justices at the assizes

and quarter sessions, and also to execute writs and process in the

several hundreds. But, as these are generally plain men, and

not thoroughly skilful in this latter part of their office, that of

serving writs, and making executions, it is now usual to join

special bailiffs with them, who are generally mean persons

employed by the sheriffs on account only of their adroitness and

dexterity in hunting and seizing their prey. The sheriff being

answerable for the misdemeanors of these bailiffs, ' when acting

under his authority,' they are therefore usually bound in an

obligation with sureties for the due execution of their office, and

thence are called bound-bailiffs, which the common people have

corrupted into a much more homely appellation.

as are committed to them by lawful persons in their custody, were restrained

warrant. If they suffered any such to and guarded against by statute 32 Geo.

escape, the sheriff must have answered II. c. 28, which act, with numerous others,

for it to the sovereign, if it were a has been superseded by The Prison Act

criminal matter ; or, in a civil case, to 1865, regulating gaols according to the

the party injured. And to this end the class of persons or offenders confined in

sheriff must by statutes of Edward II. them, and providing for the appointment

and Edward III. have lands sufficient of visiting justices and inspectors of

within the county to answer the king prisons.'

and his people. All prisoners arc now, e The sheriff must also by statute

however, deemed to be in tlie custody of 3 & 4 Will. IV. c. 42, appoint a sufficient

the gaoler, who is appointed by the deputy, having an office within a mile of

justices. The abuses of gaolers and the Inner Temple Hall for the receipt of

sheriffs officers, toward the unfortunate writs, granting of warrants, &c.
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The vast expense, which custom had introduced in serving the

office of high sheriff, was grown such a burden to the- subject,

that it was enacted, bj statute 13 & 14 Car. II. c. 21, made
perpetual by 1 Jac. II. c. 17, that no sheriff, except of London,

Westmoreland, and towns which are coimties of themselves,

should keep any table at the assizes, except for his own family,

or give any presents to the judges or their servants, or have more

than forty men in livery. Yet, for the sake of safety and decency,

he must not have less than twenty men in England and twelve

in Wales, upon forfeiture, in any of these cases, of 200Z. ;
' unless

the justices afford him the assistance of the police force of the

county, so as to render such attendance unnecessary.' •*

II. The coroner's is also a very ancient office at the common
law. He is called coroner, caranator, because he has principally

to do with pleas of the crown, or such wherein the sovereign is

more immediately concerned. 'And in this light the lord chief

justice of the queen's bench division of the High Court of Justice,'

is the principal coroner in the kingdom, and may, if he pleases,

excercise the jurisdiction of a coroner in any part of the realm.

But there are also particular coroners for every county of England.
* The number of them originally was ' four, sometimes six, and
sometimes fewer :

* but most counties are now divided into

districts for this purpose ;' and although coroners elected for such

districts are coroners for the whole county, yet they hold inquests,

unless in cases of emergency, only in their own districts.* This

officer is of equal antiquity with the sheriff, and was ordained

together with him to keep the peace, when the earls gave up the

wardship of the county.

He is still chosen by the freeholders * of the county
;

' as by the

policy of our ancient laws the sheriffs, and conservators of the

peace, and all other officers were, who were concerned in matters

that affected the liberty of the people, and as verderors of the

forest still are, whose business it is to stand between the preroga-

tive and the subject in the execution of the forest laws. For this

purpose there is a writ at common law, de coronatore eligendo : in

which it is expressly commanded the sheriff, " quod talem eligi

"facial, qui indium et sciat, et velit, et possit, officio iUi intendere."

And in order to effect this the more surely, it was enacted by the

statute of Westminster I. 3 Edw. I. c. 10, that none but lawful

* 22 & 23 Vict. c. 32, s. 18. ' 7 & 8 Vict. c. 92, 23 & 24 Vict. c. UG.
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and discreet knights should be chosen ; and there was an instance

in the 25 Edw. III. of a man being removed from this office

because he was only a merchant. But subsequently it was

thought sufficient if a man had lands enough to be made a knight

whether he were really knighted or not : for the coroner ought to

have an estate sufficient to maintain the dignity of his office, and

answer any fines that may be set upon him for his misbehaviour

;

and if he has not enough to answer, his fine shall be levied on the

county, as the punishment for electing an insufficient officer.

' Upwards of a century ago,' through the culpable neglect of

gentlemen of property, this office ' was ' suffered to fall into dis-

repute ; so that, although anciently no coroners would condescend

to be paid for serving their country, and they were by the statute

of Westminster I. expressly forbidden to take a reward, under

pain of a great forfeiture to the crown, yet ' at the time we speak

of, they only desired to be chosen for the sake of the perquisites.

' For many years past, however, the office has usually been held

by solicitors of standing and respectability, and the coroners are

now paid by a salary ,J and not by the objectionable remuneration

of fees.'

' In boroughs which have a separate court of quarter sessions,

the town council appoints and pays the coroner for the borough.''

In other boroughs the coroner of the county has jurisdiction.'

The coroner is chosen for life ; but may be removed, either by
being made sheriff, which is an office incompatible with the other,

or by writ de coronatore exonerando, for a cause to be therein

assigned, as that he is engaged in other business, is incapacitated

by years or sickness, has not a sufficient estate in the county, or

lives in an inconvenient part of it. By the statutes 25 Geo. II.

c. 29, and 23 & 24 Vict. c. 116, s. 6, extortion, neglect, ' inability,'

or misbehaviour,' are also made causes of removal.

The office and power of a coroner are also, like those of the

sheriff, either judicial or ministerial, but principally judicial.

This is in a great measure ascertained by statute 4 Edw. I., de

officio coronatoris : and consists, first, in inquiring, when any person

is slain, or dies suddenly, or in prison, concerning the manner of

his death. And this must be " super visum corporis

:

" for, if the

J ' Fixed at quarter sessions, subject to 7 Will. IV. & 1 Vict. c. 68.

appeal to tlie liome secretary, 23 & 24 Vict. " 5 & 6 Will. IV. c. 76.

c. 116, and paid out of the county rate, ' In re Ward, 30 L. J. Chanc. 775.
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body be not found, the coroner cannot sit. He must also sit at

the very place where the death happened, ' but he has jurisdiction,

although the cause of death happened out of his county or district ;'"*

and his inquiry is made by a jury ' of twelve at least,' from four,

five, or six of the neighbouring towns, over whom he is to preside.

* He may require the attendance of medical witnesses or assessors,

and order a post mortem examination of the body.' ^ And if any

be found guilty by this inquest of murder or other homicide, he

is to commit them to prison for farther trial." He must certify

this inquisition, under his own seal and the seals of his jurors,"

together with the evidence thereon,'* to the Queen's Bench division

of the High Court of Justice, or the next assizes.

Another branch of his oflSce is to enquire concerning ship-

wrecks, and certify whether wreck or not, and who is in possession

of the goods. Concerning treasure-trove, he is also to enquire

who were the finders, and where it is, and whether any one be

suspected of having found and concealed a treasure ;
" and that

may be well perceived, saith the old statute of Edw. I., where one

liveth riotously, haunting taverns, and hath done so of long

time ;" whereupon he might be attached, and held to bail, upon
this suspicion only.

'The coroner may also, subject, however, to the lord chan-

cellor's approval, appoint a fit and proper person to act for him,

as deputy in the holding of inquests ; and at any time revoke

such appointment.'
""

The ministerial office of the coroner is only as the sheriflTs

substitute. For when just exception can be taken to the sherift",

for suspicion of partiality, as that he is interested in the suit, or

of kindred to either plaintiflf or defendant, the process must be

then awarded to the coroner, instead of the sheriff, for execution

of the king's writs.

III. The next species of subordinate magistrates that we have

to consider are justices of the peace, the principal of whom is the

custos rotvlorum, or keeper of the records of the county. The

» C Vict. c. 12. 22 Vict, c 33.

> 6 & 7 WiU. IV. c. 89: 7 Will. IV. p Stat. 33 Hen. VIII. c. 12; 1 & 2

and 1 Vict. c. 68. Ph. & M. c. 13.

° Unless ho thinks fit to accept bail, "^ 17 Geo. IV. c. 64, s. 4.

which he may do in cases ofmanslaughter. ' 6 & 7 Vict. c. 83.
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common law has ever had a special care and regard for the con-

servation of the peace, for peace is the very end and foundation

of civil society. And, therefore, before the present constitution of

justices was invented, there were peculiar officers appointed by the

common law for the maintenance of the public peace. Of these some

had, and still have, this power annexed to other offices which they

hold ; others had it merely by itself, and were thence named
Gustodes or eonservatores pads. Those that were so virtuie officii

still continue, but the latter sort are superseded by the modern
justices.

The queen is, by her office and dignity royal, the principal

conservator of the peace within all her dominions ; and may give

authority to any other to see the peace kept, and to punish such

as break it; hence it is usually called the queen's or king's

peace. The lord chancellor or keeper, the lord treasurer, the lord

high steward of England, the lord mareschal, the lord high

constable of England, when any such officers are in being, and all

the justices of the queen's bench ' division ;' by virtue of their

offices, and the master of the rolls, by prescription, are general

conservators of the peace throughout the whole kingdom, and may
commit all breakers of it, or bind them in recognizances to keep

it : the other judges are only so in their own courts. The coroner

is also a conservator of the peace within his own county, as is also

the sheriif ; and both of them may take a recognizance or security

for the peace. Constables, tything-men, and the like, are also con-

servators of the peace within their own jurisdictions ; and may
apprehend all breakers of the peace and commit them, till they

find sureties for their keeping it.

Those that were, without any office, simply and merely con-

servators of the peace, either claimed that power by prescription

or were bound to exercise it by the tenure of their lands, or,

lastly, were chosen by the freeholders in full county court before

the sheriff ; the writ for their election directing them to be chosen
" de prohiorihus et potentiorihus comitatus sui in custodes pads."

But when Queen Isabel, the wife of Edward II., had contrived to

depose her husband by a forced resignation of the crown, and had

set up his son, Edward III., in his place ; this, being a thing then

without example in England, it was feared would much alarm the

people ; especially as the old king was living, though hurried

about from castle to castle, till at last he met with an untimely
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death. To prevent therefore any risings, or other disturbance of

the peace, the new king sent writs to all the sheriffs in England,

the form of which is preserved by Thomas Walsingham,* giving a

plausible account of the manner of his obtaining the crown ; to

wit, that it was done ipsius patris bene piacifo ; and withal com-

manding each sheriff that the peace be kept throughout his

bailiwick, on pain and peril of disinheritance and loss of life and

limb. And in a few weeks after the date of these wTits, it was

ordained in parliament* that, for the better maintaining and

keeping of the peace in every county, good men and lawful,

which were no maintainers to evil, or barrators in the country,

should be asngned to keep the peace. And in this manner, and

upon this occasion, was the election of the conservators of the

peace taken from the people and given to the crown ; this

assignment being construed to be by the king's commission."

But still they were called only conservators, wardens, or keepers

of the peace, till the statute 34 Edward III. c. 1, gave them the

power of trying felonies ; and then they acquired the more honour-

able appellation of justices.

These justices are appointed by special commission under the

great seal, the form of which was settled by all the judges, a.d.

1590. This appoints them all, jointly and separately, to keep the

peace, and any two or more of them to enquire of and determine

felonies and otlier misdemeanors: in which number some par-

ticular justices, or one of them, are directed to be always included,

and no business to be done without their presence ; the words of

the commission running thus, " qxiorum aliquem vestrum A. B. C. D.

&c., unum esse volumus ;" whence the persons so named are usually

called justices of the quorum. And formerly it was customary to

appoint only a select number of justices, eminent for their skill

and discretion, to be of the quorum ; but now the practice is to

advance almost all of them to that dignity, naming them all over

again in the quorum clause, except * the one last named ;
^ but no

exception is allowable, for not expressing in the form of warrants,

«&c., that the justice who issued them is of the quorum."^ When

• Hist. A.D. 1327. - 26 Geo. II. c. 27; 7 Geo. III. c. 21.

' 1 Edw. III. 6t. 2. c. 16. The tftat. 4 Geo. IV. c. 27, alao enacts
" 4 Edw. III. c. 2; 18 Edw. HI. st. 2, . that in all cases where Jhe number of

o. 2. justices in any city, town, or other place
* See appendix to Fourth Report of the is limited, and only one or more of such

Judicature Commission, 1874. justices is or are of the quorum, all acts,
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any justice intends to act under this commission, he ' either ' sues

out a writ of dedimus ^otesfaiem, from the clerk of the crown in

chancery, empowering certain persons therein named to admi-

nister the usual oaths to him, which done, he is at liberty to

act; 'or else takes the prescribed oaths at a Court of Quarter

Sessions.'
^

Touching the number and qualifications of these justices ; it

was ordained by statute 18 Edw. III. c. 2, that (wo or three of the

best reputation in each county shall be assigned to be keepers of

the peace. But these being found rather too few for that purpose,

it was provided by statute 34 Edw. III. c. 1, that one lord, and

three or four of the most worthy men in the county, with some

learned in the law, shall be made justices in every county. But

afterwards the number of justices, through the ambition of private

persons, became so large, that it was thought necessary by statute

12 Kich. II. c. 10, and 14 Eich. II. c. 11, to restrain them, at

first to six, and afterwards to eight only. But this rule is now

disregarded, and the cause seems to be that the growing number

of statute laws, committed from time to time to the charge of

justices of the peace, have occasioned also, and very reasonably,

their increase to a larger number. And, as to their qualifications,

the statutes just cited direct them to be of the best reputation,

and most worthy men in the county : and the statute 13 Eich. II.

st. 1, c. 7, orders them to be of the most sufiicient knights, esquires,

and gentlemen of the law. Also by statute 2 Hen. V. st. 1, c. 4,

and St. 2, c. 1, they must be resident in their several counties
;

' but a justice for two adjoining counties may nevertheless act for

one while residing or being in the other.' ^ And because, contrary

to the old statutes above mentioned, men of small substance had

crept into the commission, whose poverty made them both

covetous and contemptible, it was enacted by statute 18 Hen. VI.

c. 11, that no justice should be put in commission if he had not

lands to the value of 201. per annum. And the rate of money

being greatly altered since that time, it was enacted by statutes

5 G-eo. II. c. 18, ' and 18 Geo. II. c. 20,' that every justice, 'acting

for a county,' except ' such privileged persons ' as are therein

excepted, shall have lOOZ. per annum clear of all deductions, ' or

orders, &c., of any two or more of such " The Promissory Oaths Act, 1868.

justices shall be valid, though neither of ^ 11 & 12 Vict. c. 42, s. 5.

them shall happen to be of the quorum.
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a reversion or remainder with reserved rents amounting to SOOl.

per annum,' and if he acts without such qualification he shall

forfeit 100?. This qualification * which may be from property in

any county of England or Wales ' is almost an equivalent to the

20Z. per annum required in Henry the Sixth's time. The occupier

for two years of a dwelling-house assessed at lOOZ. per annum to

the inhabited house duty, and who shall for these two years

have been rated to all rates and taxes in respect thereof, is also

qualified to be justice for the county, riding, or division in which

the premises are situated.* Of one or other of these qualifications,

the justice must now make oath. Finally, it was provided by the

act 5 Geo. II., ' which is re-enacted in substance by the statute

6 & 7 Vict. c. 73,' that no practising attorney, solicitor, or proctor,

shall be capable of acting as a justice of the peace.*

As the oflBce of these justices is conferred by the crown, so it

subsists only during the pleasure of the sovereign, and is deter-

minable, 1. By the demise of the crown ; that is, in six months after.**

But if the same justice is put in commission by the successor, he

shall not be obliged to swear to his qualification afresh :
'^ nor by

reason of any new commission, to take the oaths more than once

in the same reign.** 2. By express writ under the great seal, dis-

charging any particular person from being any longer justice.

3. By superseding the commission by writ of supersedeas, which

suspends the power of all the justices, but does not totally destroy

it, seeing it may be revived again by another writ, called a proce-

dendo. 4. By a new commission, which virtually, though silently,

discharges all the former justices that are not included therein

;

for two commissions cannot subsist at once. 5. By accession of

the office of sheriff or coroner.® Formerly it was thought, that if

a man was named in any commission of the peace, and had after-

wards a new dignity conferred upon him, that this determined his

office ; he no longer answering the description of the commission

:

but now*^ it is provided, that notwithstanding a new title of

dignity, the justice on whom it is conferred shall still continue a

justice. 6. Any justice who is adjudged bankrupt or compounds

' 38 & 39 Vict. c. 54. cincts by charter, oommission, or other-

» 'The statute 6 & 7 Vict. c. 73, con- wise.'

tains a proviso, that it shall not extend " Stat. 1 Ann. c. 8.

to any city or town being a county of ' Stat. 1 Geo. III. c. 13.

itself, or to any city, town, cinque port, * Stat. 7 Geo. III. c. 9.

or liberty, having justices of the peace *" Stat. 1 Mar. st. 2, c. 8.

within their respective limits and pre- ' Stat. 1 Edw. VI. c. 7.
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with his creditors under the Bankruptcy Act 1869, is incapable

of acting until he has been newly assigned as a justice.^

The power, office, and duty of a justice of the peace depend on

his commission, and on the several statutes which have created

objects of his jurisdiction. His commission, first, empowers him
singly to conserve the peace ; and thereby gives him all the power

of the ancient conservators at the common law, in suppressing

riots and affrays, in taking securities for the peace, and in

apprehending and committing felons and other inferior criminals.

It also empowers any two or more to hear and determine all

felonies and other offences ; which is the ground of their juris-

diction at sessions, of which more will be said in its proper place.

And as to the powers given to one, two, or more justices by the

several statutes, which from time to time have heaped upon them
such an infinite variety of business, that few care to undertake,

and fewer understand, the office : they are such and of so great

importance to the public, that the country is greatly obliged to

any worthy magistrate, that, without sinister views of his own,

will engage in this troublesome service. And therefore, if a well-

meaning justice makes any undesigned slip in his practice, great

lenity and indulgence are shown to him in the courts of law ; and
there are many statutes made to protect him in the upright dis-

charge of his office;^ which, among other privileges, prohibit

such justices from being sued for any oversight, without notice

beforehand ; and stop all suits begun, on tender made of sufficient

amends. But, on the other hand, any malicious or tyrannical

abuse of their office is usually severely punished ; and all persons

who recover a verdict against a justice, for any wilful or malicious

injury, are entitled to ' full costs of suit as between solicitor and
client.'

It is impossible, upon our present plan, to enter minutely into

the particulars of the accumulated authority thus committed to

the charge of these magistrates. I must therefore refer myself at

present to such subsequent part of these commentaries as will in

their turns comprise almost every object of the justice's juris-

diction.'

« 32 & 33 Vict. c. 62, s. 22. Mr. Lambard's Eirenarcha, and Dr.
*" Stat. 7 Jac. I. c. 5 ; 21 Jac. I. c. 12

;

Burn's Justice of the Peace ; wherein lio

24 Geo. II. c. 44; 11 & 12 Vict c. 44. will find everything relative to this sub-

' ' Sir William Blackstone here ' re- ject, both in ancient and modern practice,

commends to the student the perusal of collected with great care and accuracy,
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I shall next consider some officers of lower rank than those

which have gone before, and of more confined jurisdiction ; but

still such as are universally in use through every part of the

kingdom.

IV. Fourthly, then, of the constable. The word consiable is

frequently said to be derived from the Saxon koning-staple, and

to signify the support of the king. But as we borrowed the name
as well as the office of constable from the French, I am rather

inclined to deduce it, with Sir Henry Spelman and Dr. Cowell,

from that language : wherein it is plainly derived from the Latin

comes stabuli, an officer well known in the empire: so called

because, like the great constable of France, as well as the lord

high constable of England, he was to regulate all matters of

chivalry, tilts, tournaments, and feats of arms, which were per-

formed on horseback. This great office of lord high constable

has been disused in England, except only upon great and solemn

occasions, as the king's coronation and the like, ever since the at-

tainder of Stafford Duke of Buckingham, under King Henry VIII.

;

as in France it was suppressed about a century after by an edict

of Louis XIII.:^ but from this office, this lower constableship

was at first drawn and fetched and is as it were a very finger of

that hand. For the statute of Winchester, 13 Edw. I. c. 6, which
* is the first legislative provision respecting ' them, directs that,

for the better keeping of the peace, two constables in every hun-

dred and franchise shall inspect all matters relating to arms
and armour.

The constables * we are now speaking of* are of two sorts,

high constables and petty constables. The /ormer, who were first

ordained by the statute of Winchester, as before mentioned, are

appointed at the court-leets of the franchise or hundred over

which they preside, or, in default of that, by the justices * at a

special sessions, under the statute 7 & 8 Vict. c. 33.' The petty

constables are inferior officers in every town and parish subordi-

nate to the high constable of the hundred, first instituted about

the reign of Edward III. These petty constables have two offices

and disposed in a most clear and judi- although a valuable work of reference, ig

cious method. * The former work, iiow- by no means adapted, in its present form

ever valuable as an authority, is prac- to the perusal of students.'

tically obsolete; while Bum's Justice, ^ Pliilips' Life of Pole, ii. 111.
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united in them : the one ancient, the other modern. Their ancient

oiRce is that of head-borough, tithing-man, or borsholder ; of

whom we formerly spoke, and who are as ancient as the time

of King Alfred ; their more modern office is that of constable

merely ; which was appointed, as was observed, so lately as the

reign of Edward III., in order to assist the high constable. And
in general, the ancient head-boroughs, tithing-men, and bors-

holders, were made use of to serve as petty constables ; though
not so generally, but that in many places they were distinct

officers from the constables. ' Formerly ' they were all chosen

by the jury at the court-leet ; or if no court-leet was held, were
appointed by two justices of the peace."" ' But high constables,'

as well as parish constables,"* if appointed at all, are now chosen

by the justices at a petty sessions, holden yearly for that pur-

pose, from lists of qualified persons made out by the overseers.' °

The general duty of all constables, both high and petty, as well

as of the other officers, is to keep the peace in their several

districts ; and to that purpose they are armed with very large

powers, of arresting and imprisoning, of breaking open houses,

and the like : of the extent of which powers, considering what
manner of men are for the most part put into these offices, it is

perhaps very well that they are generally kept in ignorance

;

' the more especially that a protection, similar to that affi^rded to

magistrates unintentionally exceeding their authority, is extended

to them. One of their principal duties, arising from the statute

of Winchester, which appoints them, is to keep watch and ward

in their respective jurisdictions. Wardgard, or custodia, is chiefly

applied to the daytime, in order to apprehend rioters, and robbers

on the highways ; the manner of doing which is left to the discre-

tion of the justices of the peace and the constable : the hundred

being however answerable for all robberies committed therein by

daylight, for having kept negligent guard. Watch ° is properly

applicable to the night only ; and it begins at the time when ward

'ends, and ends when that begins : for by the statute of Winchester,

in walled towns the gates shall be closed from sun-set to sun-rising

and watch shall be kept in every borough and town, especially in

•^ 14 Car. II. c. 12. 13 & 14 Vict. c. 20.

' 32 & 33 Vict. c. 47. ° Called among our Teutonic ancestors

" 35 & 36 Vict. c. 92. wacht or wacta. Capitular. Ludov.Pii. c.

" .5 & 6 Vict. c. 109 ; 7 & 8 Vict. c. .'52

;

1, a.d. 815.
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the summer season, to apprehend all rogues, vagabonds and

night-walkers, and make them give an account of themselves.

The constable may appoint watchmen, at his discretion, regulated

by the custom of the place ; and these being his deputies, have

for the time being the authority of their principal.

* Besides these parish constables appointed annually, power is

given to justices of the peace upon information that disturbances

exist or are apprehended, to appoint and swear-in special con-

stables from among the persons qualified to fill the office of

parish constable. And any one of the Secretaries of State may,

on the representation of the justices, order persons to be sworn

in, though exempt by law from so serving.^

'These ancient officers have, however, been almost entirely

superseded by the modem police force now established through-

out the kingdom. The old watchmen had been found, in towns

and populous places, to be utterly inefficient, whether in the

prevention or detection of crime, long before a system of police

was established in the metropolis towards the close of the reign

of George the Fourth.** The advantages to the community, which

resulted from what was considered by many a dangerous innova-

tion and destructive of the liberty of the subject, were so great,

that similar peace officers were not long afterwards appointed, on

the same system, in various large towns, either by the authority

of special acts of parliament, or with the aid of the Towns Police

Act, 1847,'' or under the provisions of the Lighting and Watching
Act, 3 & 4 Will. IV. c. 90, or in the case of boroughs, under the

statute 5 & 6 Will. IV. c. 76. Towns and populous places having

been thus provided with efficient peace officers, the parish con-

stables were shortly found to be quite unequal to the duties as-

signed to them in the preservation of the peace and the suppression

of crime ; and power was accordingly given to the justices of the

peace,* to obtain from the Secretary of State authority to appoint,

subject to his approval, a chief constable for their counties or

for each parliamentary division thereof, such chief constable then

appointing, subject to the approval of the justices in petty sessions,

the other constables, and a superintendent to be at the head of the

'

p See 1 & 2 Will. IV. a 41 ; .'> & 6 ' 10 & 11 Vict. c. 89.

WUl. IV. cc. 43 & 76. 2 & .S Vict. c. 93 ; 3 & 4 Vict. c. 88

;

«• 10 Geo. IV. c. 44. 19 & 20 Vict c. 69 ; 21 & 22 Vict. c. 68.
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constables in each division ; the whole, when sworn in, having all

the powers, privileges, and duties which any constable duly ap-

pointed has within his constablewick, either at common law or by

virtue of any statute. The discretion thus left to the justices was,

after several years' experience, and considerable opposition in the

legislature, taken away by the statute 19 & 20 Vict. c. 69 ; and

the justices of every county, in which a constabulary had not then

been established, were directed to provide for it a sufficient police

force, within a limited period after the passing of the act.'

* By these and other statutes ^ provision has been made for the

distribution, in certain cases, of the police force, according to the

requirements of particular districts ; and for the consolidation of

the police of boroughs with those of the county, and the conferring

on the officers of each of co-extensive powers. The justices are

also required to report to one of the Secretaries of State, the

number of offences said to be committed, the number of persons

apprehended, and other matters relating to the state of crime

within their jurisdiction; and power is given to the crown to

appoint inspectors, with authority to visit and inquire into the

state and efficiency of the police.'

' The force, thus established, is paid by means of a police-rate

made by the justices, and levied with the county-rate. Towards

these expenses, however, the commissioners of the Treasury are

empowered to contribute a sum, not exceeding one-fourth of the

charge for the pay and clothing of the force, upon the certificate

of one of the Secretaries of State, that the police of any county

or borough has been maintained in a state of efficiency in point

of numbers and discipline for the previous year.'

V. We are next to consider the surveyors of the highways.

Every parish is bound of common right to keep the high-roads,

that go through it, in good and sufficient repair ; unless, by reason

of the tenure of lands or otherwise, this care is consigned to some

particular private person. From this burden no man was exempt

by our ancient laws, whatever other immunities he might enjoy

:

this being part of the trinoda neeessitas to which every man's estate

was subject ; viz., expeditio contra hostem, arcium eonstructio, et

poniium reparatio."^ The care of the roads for a long time was

' 19 & 20 Vict. c. 69; 20 Vict. c. 2 ; only is expressed, yet that of roads also

22 & 23 Vict. c. 32. must be understood ; as in the Roman
" Thougli the reparation of bridgos l:i\v, ad mutruetiones reparationesque
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left to parishes ; that of bridges being in great measure devolved

upon the county at large, by statute 22 Hen. VIII. c. 5.'' And if

the parish neglected these repairs, they might be indicted for

such their neglect : but it was not incumbent on any particular

officer to call the parish together, and set them upon this work,

till, by the statute 2 & 3 Ph. & M. c. 8, surveyors of the highways

were ordered to be chosen in every parish.

These surveyors were originally, according to the statute of

Philip and Mary, to be appointed by the constable and church-

wardens of the parish ; but * they are generally chosen by the

inhabitants, and if the inhabitants omit to elect, the justices must

appoint them, under the regulations prescribed by the statute

5 & 6 Will. IV. c. 50. These surveyors were superseded by Hiph-

way Boards, assigned to Highway Districts, and composed of Way
Wardens selected, like the surveyors, from the various parishes

of the district,'' who have in their turn been superseded by the

urban authorities, constituted by the Public Health Act 1875.'

Their office and duty consists in putting in execution a variety

of laws for the repairs of the public highways, that is, of ways

leading from one town to another ; all which * laws were consoli-

dated and amended by the above-mentioned statute 5 & 6 Will.

IV. c. 50. Under that act, which has been amended by various

statutes, the surveyors and those now executing the duties of that

office, have full powers to get materials and contract for getting

and conveying them ; and also to remove and compel the removal

of nuisances, the cutting of trees, and the opening of ditches and

drains, and the impounding of cattle straying on the roads.

Cartways are required to be twenty feet wide ; horseways eight

feet ; and footways three feet. Various regulations are to be ob-

served by persons driving along the roads, and penalties are im-

posed for their infraction, and also on local authorities guilty of

negligence or breach of duty. Provision is likewise made for

stopping up and diverting highways where unnecessary or incon-

venient, as well as for compelling their repair. To provide for

the expense of the maintenance of the highways, the surveyors

are empowered to levy a rate in the same manner and on the

itinerum et pontium, nullum genua homi- ' Since amended by yarious statutes,

num, nuUigque dignitatis ac venerationes " 25 & 26 Vict. c. CI ; 26 & 27 Vict. c.

meriUs, eessare aportet. 0. 11, 74, 4. 61 ; 27 & 28 Vict. c. 101.

VOL. I. Y
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same persons and property as in the case of rates for the relief of

the poor.' As for turnpikes, which are now pretty generally in-

troduced in aid of such rates, and the law relating to them, these

depend principally on the particular powers granted in the several

road acts, and upon some general provisions, which are extended

to all turnpike roads in the kingdom, by statute ' 3 Geo. IV. c.

126,' amended by many subsequent acts.

VI. I proceed, lastly, to consider the overseers and guardians

of the poor ; their origin, appointment, and duty.

The poor of England, till the time of Henry VIII., subsisted

entirely upon private benevolence, and the charity of well-disposed

Christians. For though it appears by the Mirror, that by the

common law the poor were to be " sustained by parsons, rectors

" of the church, and the parishioners, so that none of them die for

" default of sustenance ;" and though by the statute 12 Eich. II.

c. 7, and 19 Hen. VII. c. 12, the poor are directed to abide in the

cities or towns wherein they were born, or such wherein they had

dwelt for three years, which seems to be the first rudiments of

parish settlements, yet till the statute 27 Hen. VIII. c. 25, I find

no compulsory method chalked out for this purpose ; but the poor

seem to have been left to such relief as the humanity of their

neighbours would afford them. The monasteries were, in par-

ticular, their principal resource; and among other bad effects

which attended the monastic institutions, it was not perhaps one

of the least, though frequently esteemed quite otherwise, that

they supported and fed a very numerous and very idle poor, whose

sustenance depended upon what was daily distributed in alms at

the gates of the religious houses. But, upon the total dissolution

of these, the inconvenience of thus encouraging the poor in habits

of indolence and beggary was quickly felt throughout the kingdom
;

and abundance of statutes were made in the reign of King Henry

the Eighth and his children, for providing for the poor and im-

potent, which, the preambles to some of them recite, had of late

years greatly increased. These poor were principally of two

sorts : sick and impotent, and therefore unable to work ; idle and

sturdy, and therefore able, but not willing to exercise any honest

employment. To provide in some measure for both of these, in

and about the metropolis, Edward the Sixth founded three royal

hospitals : Christ's and St. Thomas's, for the relief of the impotent

through infancy or sickness ; and Bridewell, for the punishment
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and employment of the vigorous and idle. But these were far

from being sufficient for the care of the poor throughout the

kingdom at large ; and therefore, after many other fruitless

experiments, by statute 43 Eliz. c. 2, overseers of the poor were

appointed in every parish.

By the statute last mentioned, these overseers were to be nomi-

nated yearly in Easter week, or within one month after, by two

justices dwelling near the parish ;
' but the appointments are

now to be made within fourteen days after the 25th day of March
in each year.'* And the overseers must be substantial house-

holders, and so expressed to be in the appointment of the justices.

Their office and duty, according to the same statute, were

principally these : first, to raise competent sums for the necessary

relief of the poor, impotent, old, blind, and such other being poor

and not able to work ; and secondly, to pro\'ide work for such as

are able, and cannot otherwise get employment. For these joint

purposes they are empowered to make and levy rates upon the

several inhabitants of the parish, by the same act of parliament

;

which has been farther explained and enforced by several sub-

. sequent statutes.

The two great objects of this statute seem to have been, 1. To
relieve the impotent poor, and them only. 2. To find employment
for such as are able to work ; and this principally by providing

stocks of raw materials to be worked up at their separate homes,

instead of accumulating all the poor in one common workhouse.''

" Counties, ^'i Geo. III. 0. ; boroughg, were regularly furaishod with employ-

12 & I'.i Vict. c. 8; 15 & IG Vict. e. 84. ment, and allowed the whole profits of

^ 'Sir William Blackstono condemns their lalx)ur, a spirit of busy cheerfulness

the workiiousi" system of his day as'

a

would srxin diffuse itself through every

l>ractico which put the sober and dili- cottage ; work would become easy and
gent upon a level, in point of their habitual, when absolutely necessary for

earnings, with those who were dissolute daily subsistence ; and the peasant

and idle, depressed the laudable emula- would go through his task without a

tion of domestic industry and neatness, murmur, if assured that ho and his

and destroyed all endearing family children when incapable of work through

connexions, the only felicity of the infancy, age, or inlirmity, would then,

indigent. If none were relieved, * con- and then only, be entitled to support

tinues the learned commentator,' but from his opulent neighbours. ' It is

those who arc incapable to get their scarcely necessary to remark that this

livings, and that in proportion to their theory of workliouso relief differs as

incapacity; if no children were removed much from the practice of poor law

from their parents but such as are administration in the present day, as it

brought up in rags and idleness ; and was oppose<l to the principles of the

if every poor man and his family statute of Elizabeth.'

Y 2
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Its only defect was confining the management of the poor

to small parochial districts, which are frequently incapable of

furnishing proper work, or providing an able director. However,

the laborious poor were then at liberty to seek employment where-

ever it was to be had ; none being obliged to reside in the places

of their settlement but such as were unable or unwilling to work,

and those places of settlement being only such where they were

horn, or had made their abode, originally for three years, and

afterwards, in the case of vagabonds, for one year only.

After the Eestoration a very different plan was adopted, which

rendered the employment of the poor more difficult, by authorising

the subdivision of parishes
;
greatly increased their number, by

confining them all to their respective districts
;
gave birth to the

intricacy of our poor laws, by multiplying and rendering more easy

the methods of gaining settlements ; and, in consequence, created

an infinity of expensive lawsuits between contending neighbour-

hoods concerning those settlements and removals.

By the statute 13 & 14 Car, II. c. 12, a legal settlement was

declared to be gained by birth ; or by inhabitancy, apprenticeship,

or service for forty days ; within which period all intruders were

made removable from any parish by two justices of the peace,

unless they settled in a tenement of the annual value of 10?.

The frauds naturally consequent upon this provision, which gave

a settlement by so short a residence, produced the statute 1 Jac.

II. c. 17, which directed notice in writing to be delivered to the

parish officers, before a settlement could be gained by such

residence. Subsequent provisions allowed other circumstances of

notoriety to be equivalent to such notice given ; and those cir-

cumstances were from time to time altered, enlarged or restrained,

whenever the experience of new inconveniences, arising daily from

new regulations, suggested the necessity of a remedy. And the

doctrine of certificates was invented, by way of counterpoise, to

restrain a man and his family from acquiring a new settlement

by any length of residence whatever, unless in two particular

excepted cases ; which made parishes very cautious of giving

such certificates, and of course confined the poor at home, where

frequently no adequate employment could be had.

' By the statute 22 Geo. III. c. 83, commonly known as Gil-

bert's Act, parishes within a certain limit were enabled to unite

with others, in order to provide poorhouses for the reception of

paupers, over whom a governor was to be appointed. Eegulations
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were made for these poorhouses being duly visited ; and a guardian

being appointed for each parish adopting the act, power was

given to the visitors and guardians to make contracts for pro-

viding the poor in the poorhouses with diet and clothing,

commonly termed, farming the poor. The adoption of this act

was not compulsory, and it is now in operation in a very few

places only.'

*By the statute 35 Geo. III. c. 101," repealing so much of

13 & 14 Car. II. c.l2, as enabled justices to remove persons likely

to become chargeable, no person was to be removable until he

became actually chargeable : and power was given to suspend the

removal of sick persons. The statute also provided that no person

should thereafter gain a settlement by delivery and publication

of a written notice, nor by paying taxes for a tenement of less

than 10?. yearly value. The statute 59 Geo. III. c. 12, commonly

called Sturges Bournes Act, next enabled parishes to establish

select vestries to build or enlarge workhouses where none, or an

insufficient one, existed before ; and to provide land for the em-

ployment of the poor, not exceeding twenty acres in extent.*

The owners, instead of the occupiers of certain houses, were at

the same time made rateable; and power was given to remove

chargeable poor born in Scotland, Ireland, and in the Isle of Man,

Jersey, and Guernsey, although they had not committed any act

of vagrancy.'' Another statute of the same session, 59 Geo. III.

0. 50, enacted that no settlement should be acquired by renting

any tenement except a house or land in the parish, of the annual

value of lOZ., hired and rented for a year. This act was soon

afterwards repealed by the statute 6' Geo. IV. c. 57 ; but the

latter act, as amended by 1 Will. IV. c. 18, re-enacts, with

various restrictions to prevent the numerous frauds on parishes

which had been effected in the meantime, the provision of the

statute of George the Third.'

* Under this complicated system, the gravest abuses crept into

the administration of the poor laws. The philanthropic but erro-

neous views of the local authorities led in many cases to a profuse

• Amended by 49 Geo. III. c. 124. by 8 & 9 Vict. c. 117 ; 24 & 25 Vict, o.

• Extended to fifty acres by 1 & 2 WUl. 76 ; 25 & 26 Vict. c. 113 ; and 26 & 27

IV. c. 42. See alao 1 & 2 Will IV. c. Vict, c 89, which enable guardians of

59 ; 2 Will. IV. c. 42 ; and 5 & 6 WilL unions to obtain orders of justices for the

IV. c. 69. removal of such paupers, at the common
" * The removal of this class of poor to charge of the union or parish, as the case

the place of their birth is now regulated may be.'
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and indiscriminate expenditure ; and from this there resulted a

marked demoralization of the labouring classes of the district.

The amount annually expended in the relief of the poor became,

in consequence, such a serious burden on the rest of the com-

munity, that it was found necessary not only to reconstruct the

machinery for its distribution, but to revise the principles of our

previous legislation.'

' This was effected in 1834 by the statute 4 & 5 Will. IV. c. 76,

generally known as the Poor Law Amendment Act. A board of

three commissioners was thereby established for a period of five

years ; and the administration' of relief to the poor throughout

the kingdom, according to the existing laws, was made subject to

their direction and control. They were authorized to issue

general rules, orders, and regulations, subject to disallowance by
the crown in council, for the management of paupers, the govern-

ment of workhouses, the maintenance, education, and apprenticing

of the children of poor persons, and the guidance and control of

all guardians, vestries, and parish officers in the relief of the poor.

They were also empowered to unite adjacent parishes into one

Union ; each parish being, however, separately chargeable with

the expense of its own poor, the share of expenses incurred for the

common benefit being ascertained by means of triennial averages.

On the formation of such a union, the government of the work-

houses and the administration of relief was vested in a hoard of
guardians, elected by the ratepayers, of which the justices of the

peace acting for the county were ex officio members. Besides

assistant-commissioners, who were chosen by the commissioners,

the statute directed the appointment, by the boards of guardians,

of relieving officers, to superintend and assist in the administration

of the relief and employment of the destitute poor ; the salaries

of these officers, and the duration of their appointment, being

under the control of the commissioners. The duties of overseers,

although still onerous with regard to the collection and appli-

cation of the poor rates, and the keeping of the accounts, were, on

the other hand, relieved by the transfer of their primary duty,

which was the relief of the poor, to the guardians of the union.

They were, in short, deprived of the power of giving relief or

allowances to paupers, except in cases of sudden and urgent

necessity, when they were required to give relief in kind, but

not in money.'
' The practice, which had long obtained and been found to be
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productive of much evil, of giving out-door relief to the able-

bodied poor, that is, to persons who were wholly or partially

employed, was put an end to ; and the entire administration of

out-door relief subjected to the regulations of the board, unless

under special circumstances and in cases of emergency, which

were to be forthwith reported to the commissioners.'

* Under this statute, it is to be noticed, relief to the wife is

deemed relief to the husband, and relief to the child relief to the

parent. Husbands are made liable to maintain children of their

wives born before marriage ; and mothers of illegitimate children,

so long as they are unmarried or widows, to maintain such children

until they attain the age of sixteen. Relief given to a man or

his family may be considered as a loan, for which the guardians

may sue in the county court, or recover by an order of the justices

;

who are for that j)urpose empowered to attach the wages of a

husband or father in the hands of masters or employers. The
guardian and overseers, it may be added, are authorized to raise

money on security of the rates for the purpose of enabling the

j)oor to emigrate.'

* With respect to the settlement of the poor, it was enacted,

that no settlement should be thereafter acquired, by hiring and

service, or by residence under the same, or by serving an office

or by apprenticeship in the sea service ; that no settlement

should be acquired or completed by occupying a tenement,

unless the occupier should have been assessed to and paid the

poor-rate for one whole year ; and that no settlement gained by

virtue of any possession of any estate or interest in any parish

should be retained for any longer time than the person acquiring

it should inhabit within ten miles therecrf. It was also enacted

that thenceforth persons should not bo removed until after

twenty-one days' notice of chargeability.*

' Subsequent statutes provided for the more equitable assess-

ment of property and the collection of the poor-rates ; for the

purchase of property, and the advance of loans in relation to

workhouses and other matters connected with the poor: for

compelling putative fathers to maintain their illegitimate

children on the application of the mother to justices in petty

sessions, without the intervention of the overseers or guardians

;

and for the abolition of compulsory apprenticeships, and the

regulation of the respective duties of poor apprentices and their

masters. Other statutes prescribed the mode of voting at the
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election of guardians ; and provided for the management and care

of pauper lunatics ; the election, and the duties when elected, of

auditors ; and the proper regulation of schools. The removal

of persons born out of but becoming chargeable in England,

was provided for by other enactments, which made persons ir-

removable from any parish or place where they had resided for

five years without receiving parochial relief ; and also prevented

the cruel hardship of the immediate removal of poor widows on

the death of their husbands. By more recent statutes the cost

of the relief of the irremovable poor and of wayfarers, wanderers,

and foundlings, is made a charge on the common fund of the

union, instead of the rates of the parish where the pauper

resides.'

' The powers conferred on the Poor Law Commissioners were in

the meantime continued by various statutes down to the year

1847 ; when it was found advisable to reconstruct the board,

certain of the great officers of State being appointed commis-

sioners ex officio, and presided over by one styled " the President j"

to whom all the powers and duties of the former body were

transferred
;
power being given to them to appoint inspectors in

lieu of assistant commissioners, and other provisions made at the

same time for insuring the due visitation of workhouses.'

'This statute, although only passed for five years, was con-

tinued from time to time ; the commissioners acting under the

designation of TJie Poor Laiv Board, until superseded, under the

statute 34 & 35 Vict. c. 70, by the Local Oovernment Board ; by
which body all the powers of the Commission for administering

the laws for the relief of the poor are now exercised.'

'The procedure in respect of orders of removal, and appeals

from such orders, had in the meantime been remodelled ; and

the necessary forms placed out of the reach of many technical

and vexatious objections, which formerly disgraced this branch

of practice in Poor-law administration. The maintenance of the

poor in houses other than workhouses has been provided for and
controlled ; the law as to the burial of poor persons amended

;

and regulations made with respect to the education of the poor,

power being given to guardians so to grant relief, that certain

poor persons may provide education for their children out of the

workhouse. These and a host of other provisions, although of

undoubted benefit to society, have left the law relating to the

relief of the poor in such a state of complexity, as to render
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their speedy consolidation a work rather of necessity than of

mere convenience.'^

The 'existing' law of settlements may be reduced to the

following general heads ; or, a settlement in a parish may be

acquired, 1. By birth ; for, wherever a child is first known

to be, that is always prima facie the place of settlement, until

some other can be shown. This was also generally the place of

settlement of a bastard child ; for a bastard, having in the eye of

the law no father, could not be referred to his settlement, as other

children might ;
' but now every illegitimate child, born after

the 14th August, 1834, foUows the settlement of the mother;

until it attains the age of sixteen, or it acquires a settlement in

its own right. If it does not acquire a settlement in its own right,

it then reverts to his birth settlement.' The place of birth is

also prima facie the settlement * of legitimate children,' yet it

is not conclusively so ; for there are, 2. Settlements by parentage,

being the settlement of one's father or mother : all legitimate

children being really settled in the parish where their parents

are settled until they get a new settlement for themselves. A
new settlement may be acquired several ways ; as, 3. By marriage.

For a woman, marrying a man that is settled in another parish,

changes her own settlement ; the law not permitting the separa-

tion of husband and wife. But if the man has no settlement,

hers is suspended during his life if he remains in England, and is

able to maintain her ; but in his absence or after his death, she

may be removed to her old settlement. * So also during his

inability she may be removed with his consent, but not with-

out. These two species of settlements, namely, by birth and by
marriage, are termed derivative settlements.' The other methods
of acquiring settlements in any parish are all reducible, * under

the statute 13 & 14 Car. II. c. 12, s. 1,' to this one, of forty

days' residence therein, * while irremovable. These methods of

acquiring a settlement are now coupled with a number of re-

quirements imposed by subsequent statutes.' 4. Renting for

a year a tenement of the yearly value of ten pounds, and
residing forty days in the parish, gained a settlement, by * force

' It is impossible to give more than an account venture to refer the reader. He
outline of the laws for the relief of the may, however, add here that these acts

poor. The statutes in force on this have been collected in two volumes, and
subject are nearly 300 in number, and to carefully annotated, by Mr. W, C. Glen,

them, therefore, the editor will on no of the Local Government Board.
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of the statute of Charles II. upon the principle of having

substance enough to gain credit for such a house. Now,
however, the tenement must consist of a separate and distinct

building, or of land actually occupied, and rent actually paid for

the year ; and in addition, the occupier must be assessed to and

pay the poor-rate in respect of the tenement.' 5. Being charged

to and paying the public taxes and levies of the parish, excepting

those for scavengers, highways, and the duties on houses and

windows ;
' coupled with forty days' residence, gained a settle-

ment under the statute 3 W. & M. c. 11, s. 6 ; but now such

a settlement must be accompanied by all the requirements

necessary to gain a settlement by renting a tenement, except

that the occupation of such tenement, to gain a settlement by

payment of taxes, need not be for a whole year, a partial

occupation being sufficient.' 6. Being bound an a]p])rentice, gives

the servant and apprentice a settlement without notice, in that

place wherein he serves the last forty days. This is meant to

encourage application to trades, and going out to reputable

service. ' No settlement, however, can now be acquired by being

apprenticed to the sea service, or to a householder exercising

the trade of the seas as a fisherman or otherwise.' Lastly, the

having an estate of one's own, and residing thereon forty days, how-

ever small the value may be, in case it be acquired by act of law

or of a third person, as by descent, gift, devise, &c., is a sufficient

settlement ; but if a man acquire by his own act, as by purchase,

in its popular sense, in consideration of money paid, then unless

the consideration advanced hond fide be 30?. it is no settlement

for any longer time than the person shall inhabit thereon. He is

in no case removable from his own property ; but he shall not, by

any trifling or fraudulent purchase of his own, acquire a perma-

nent and lasting settlement. * And there is this peculiarity

about settlements by estate, that no person retains any settlement

gained by virtue of any possession of any estate or interest in any

parish, for any longer or further time than he inhabits within

ten miles thereof; in case he ceases to inhabit within such

distance, and thereafter becomes chargeable, he is liable to be

removed to the parish wherein previously to such inhabitancy

he was legally settled, or in case he has subsequently to such

inhabitancy gained a legal settlement in some other parish, then

he is removable to such other parish.'

' Such are the several modes in which a settlement can now be
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acquired. Settlements acquired, however, under statutes subse-

quently repealed or altered, remain in force for the purpose of

determining the places to which paupers are removable, when

they have not acquired any subsequent settlement.'

AH persons not so settled, * on becoming chargeable,' may be

removed to their own parishes or unions, on complaint of the

guardians, by an order of two justices of the peace, ' on the ex-

piration of twenty-one days after notice of chargeability, and a

copy of the order of removal, and a statement of the grounds of

removal, have been sent to the guardians of the opposing parish

or union, if within such period a copy of the depositions shall be

applied for, in which case the pauper is not removable until after

a further period of fourteen days, unless the opposing parish or

union appeals to the sessions, in which case the pauper cannot bo

removed until after the determination of the appeal.'

* This right of removal is further subject to the important pro-

vision already noticed, namely, that no person shall be removed,

nor shall any warrant be granted for the removal of any person

from any parish in which such person shall have resided, without

receiving parochial relief, for one year next before the application

for the warrant ; and whenever any person has a wife or children

having no other settlement than his or her own, such wile and

children are removable whenever ho or she is removable, and are

not removable when he or she is not removable. So no woman,
residing in any parish with her husband at the time of his death,

is removable for twelve calendar months next after his death, if

she so long continues a widow.'

These are the general heads of the laws relating to the poor.

* Under the statute of Elizabeth, the im|X)tent and the old, the

blind and the poor, were supported by the parish in which they

became destitute or disabled ; and so remained until, imder the

act of Charles II., they were made chargeable to the parishes in

which they had obtained parochial settlements. This liability,

the source of endless litigation and expense to the parishes, con-

tinued until a new class of paupers was created by the statute

9 & 10 Vict. c. 66 ; which was passed to restrain the removal of

those who had resided for five years in a parish without receiving

relief, or who became chargeable through temporary sickness. In
consequence of this act large numbers who had settlements

elsewhere, suddenly became chargeable to parishes already over-
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burthened with their own poor ; to remedy which, and provide,

at the same time, a more equal adjustment of the burthen, a tem-

porary statute, known as Bodkin's Act, was passed, the effect of

which was to throw the relief of this class of poor on the common
fund of the unions in which they were resident. This provision

was re-enacted by the statute 11 & 12 Vict. c. 110, s. 3, and con-

tinued by subsequent acts until the statute 24 & 25 Vict. c. 55,

s. 8, made the charge of this class of poor on the common fund

of unions perpetual.' Subsequently, The Union Chargeahility

Act, 28 & 29 Vict. c. 79, repealed so much of the statute 4 & 5

Will. IV. c. 76, as required parishes in unions to defray expenses

of their own poor ; and now the cost of the relief of all paupers

is borne by the common fund of the union in which the pauper

resides or is settled.

'An important alteration was made by the statute 24 & 25

Vict. c. 55, in the mode of apportioning the liability for the

common fund to the respective parishes in the union. By
the 4 & 5 Will. IV. c. 76, s. 28, the common fund was to be ap-

portioned according to the average annual expenditure of the

parishes for the relief of the poor thereof for the three years

preceding ; so that the parishes most burthened with poor had

most to contribute towards the common charges. This system

of levying most from those who were least able to pay, was put

an end to, by enacting that parishes comprised in unions should

henceforth contribute to the common fund thereof, according

to the annual value of the rateable property in each: which

annual rateable value is to be taken from the last approved

valuation lists. The effect has been to alter to some extent the

incidence of pauper taxation ; for as considerably more than one-

third of the money spent on the relief to the poor is given on

account of irremovable paupers, the principle of liability now
asserted goes a great way towards the establishment of union, as

distinguished from parish rating; and it is to be hoped will

produce ultimately the breaking up of that exclusive parochial

system, which has so long fostered and preserved the laws of

settlement, the most mischievous in the eyes of political econo-

mists that have ever appeared in the statute rolls of the empire.'
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CHAPTER X.

OF THE PEOPLE, WHETHER ALIENS, DENIZENS, OR NATIVES.

Having, iu the eight preceding chapters, treated of persons

as they stand in the public relations of viagiistrates, I now proceed

to consider such persons as fall under the denomination of the

people. And herein all the inferior and subordinate magistrates,

treated of in the last chapter, are included.

The first and most obvious division of the people is into aliens

and natural-born subjects. Natural-born subjects are such as

are born within the dominions of the crown of England ; that is,

within the legiance, or, as it is generally called, the allegiance

of the queen : and aliens such as are bom out of it. Allegiance

is the tie or ligamen, which binds the subject to the sovereign,

in return for that protection which the sovereign affords the

subject. The thing itself, or substantial part of it, is founded in

reason and the nature of government ; the name and the form are

derived to us from our Gothic ancestors. Under the feudal system,

every owner of lands held them in subjection to some superior or

lord, from whom or whose ancestors the tenant or vassal had

received them ; and there was a mutual trust or confidence sub-

sisting between the lord and vassal, that the lord should protect

the vassal in the enjoyment of the territory he had granted him,

and, on the other hand, that the vassal should be faithful to the

lord, and defend him against all his enemies. This obligation

on the part of the vassal was called his fidelitas or fealty ; and an

oath of fealty was required, by the feudal law, to be taken by all

tenants to their landlord, which is couched in almost the same

terms as our ancient oath of allegiance ; except that in the usual

oath of fealty there was frequently a saving or exception of the

faith due to a superior lord by name, under whom the landlord

himself was perhaps only a tenant or vassal. But when the

acknowledgment was made to the absolute superior himself, who
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was vassal to no man, it was no longer called the oath of fealty,

but the oath of allegiance ; and therein the tenant swore to bear

faith to his sovereign lord, in opposition to all men, without any
saving or exception ;

" contra omnes homines fideliiatem fecit."

Land held by this exalted species of fealty was called feudum
ligium, a liege fee ; the vassals homines ligii, or liege men ; and the

sovereign their dominus ligius, or liege lord. And when sovereign

princes did homage to each other for lands held under their

respective sovereignties, a distinction was always made between

simple homage, which was only an acknowledgment of tenure;

and liege homage, which included the fealty before mentioned,

and the services consequent upon it. Thus when our Edward
III., in 1329, did homage to Philip VI. of France, for his ducal

dominions on that continent, it was warmly disputed of what

species the homage was to be, whether liege or simple homage.

But with us, in England, it becoming a settled principle of

tenure, that all lands in the kingdom are holden of the sovereign

as lord paramount, no oath but that of fealty could ever be taken

to inferior lords, and the oath of allegiance was necessarily con-

fined to the person of the sovereign alone. By an easy analogy,

the term of allegiance was soon brought to signify all other

engagements which are due from subjects to their prince, as

well as those duties which were simply and merely territorial.

And the oath of allegiance, as administered for upwards of six

hundred years, contained a promise " to be true and faithful to

" the king and his heirs, and truth and faith to bear of life and
" limb and terrene honour, and not to know or hear of any ill

"or damage intended him, without defending him therefrom."

Upon which Sir Matthew Hale makes this remark : that it was

short and plain, not entangled with long or intricate clauses or

declarations, and yet is comprehensive of the whole duty from

the subject to his sovereign. But, at the Bevolution, the terms

of this oath being thought perhaps to favour too much the notion

of non-resistance, ' another ' form was introduced by the Conven-

tion Parliament ; which is more general and indeterminate than

the former ; the subject only promising " that he will be faithful

" and bear true allegiance to the king," without mentioning " his

" heirs," or specifying in the least wherein that allegiance consists.

The oath of supremacy was principally calculated as a renuncia-

tion of the pope's pretended authority ;'' and the. oath of abjura-

" 1 W. & M. St. 1, c. 8.
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tion, introduced in the reign of King William,'^ very amply sup-

plied the loose and general texture of the oath of allegiance.

' For these three oaths,** one was substituted by the statute 21 &
22 Vict. c. 48 ; recognizing the right of the sovereign ; abjuring

any obedience or allegiance to any other person ; and declaring

that no foreign prince, prelate, or potentate had or ought to have

any jurisdiction or authority, ecclesiastical or spiritual, within

the realm.* This form has now been abolished, and the oath of

allegiance is simply to be faithful and bear true allegiance to the

queen, her heirs, and successors, according to law.'' The oath of

allegiance may be tendered by two justices of the peace to any
person whom they shall suspect of disaffection ;

*^ and to all

persons above the age of twelve years,** whether natives, denizens,

or aliens, either in the court-leet of the manor, or in the sheriffs

tourn, which is the court-leet of the county. * Modem legislation

has permitted affirmations to be made by persons who object to

take an oath ; has swept away a great many useless oaths ; and has

relieved the queen's subjects generally from the penalties and dis-

abilities consequent on their neglect to take the prescribed oaths.'

Peers and Members of Parliament, however, remain liable to a
pecuniary penalty if they vote in parliament without doing so.'^

But, besides these express engagements, the law also holds

that there is an implied, original, and virtual allegiance, owing
from every subject to his sovereign, antecedently to any express

promise ; and although the subject never swore any faith or

allegiance in form. For as the sovereign, by the very descent

of the crown, is fully invested with all the rights, and bound to

all the duties of sovereignty, before his coronation ; so the subject

is bound to his prince by an intrinsic allegiance, before the

superinduction of those outward bonds of oath, homage, and
fealty ; which were only instituted to remind the subject of this

his previous duty, and for the better securing its performance.

The formal profession, therefore, or oath of subjection, is nothing

more than a declaration in words of what was before implied in

law. Which occasions Sir Edward Coke very justly to observe,

• 13 Will. III. c. 6. ' 31 & 32 Vict. o. 72.
•• As modified by 1 Ann. at. 1, c. 22; « 1 Geo. I. c. 13; 6 Geo. III. c. 53.

6 Ann. c. 7; 1 Geo. I. st. 2, c. 13; 6 "2 Inst. 121; 1 Hal. P.O. 64.

Gto. III. c. 53. ' 7 & 8 Vict. c. 102 ; 9 & 10 Vict. c.

• AnotJier form of oath which might 59; 34 & 35 Vict, c, 48.

be taken by Iloman Catholics was allowed •• 15 & IG Vict c. 43. Salomonit v.

to be substituted by 30 & 31 Vict. c. 75. Miller, 8 Ex. 778.
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that " all subjects are equally bounden to their allegiance, as if

" they had taken the oath ; because it is written by the finger of
" the law in their hearts, and the taking of the corporal oath is but
" an outward declaration of the same." The sanction of an oath, it

is true, in case of violation of duty, makes the guilt still more
accumulated, by superadding perjury to treason ; but it does not

increase the civil obligation to loyalty ; it only strengthens the

social tie by uniting it with that of religion.

Allegiance, both expressed and implied, is however distin-

guished by the law into two sorts or species, the one natural, the

other local ; the former being also perpetual, the latter temporary.

Natural allegiance is such as is due from all men born within the

sovereign's dominions immediately upon their birth, for immedi-

ately upon their birth they are under the protection of the crown :

at a time too, when, during their infancy, they are incapable of

protecting themselves. Natural allegiance is therefore a debt

of gratitude ; which ' by our common law,' ^ cannot be forfeited,

cancelled, or altered by any change of time, place, or circum-

stance, nor by anything but the united concurrence of the legis-

lature. An Englishman who removes to France, or to China,

owes the same allegiance to the Crown of England there as at

home, and twenty years hence as well as now. For it is a

principle of universal law,^ that the natural-born subject of one

prince cannot by any act of his own, no, not by swearing

allegiance to another, put off or discharge his natural allegiance

to the former; for this natural allegiance was intrinsic and
primitive, and antecedent to the other ; and cannot be divested

without the concurrent act of that prince to whom it was first

due. 'The legislature has, however, thought fit to modify

materially this rule of law. Any person, who by reason of

having been born within the dominions of the Crown, is a natural-

born subject, but who also, at the time of his birth became,

under the law of any foreign state, a subject of that state, may,

if of full age, make a declaration of alienage,^ and cease to be a

British subject. The son of a British subject, who is prima facie

a subject of the realm, wherever born, may also in the same way
renounce his nationality. There is obviously some reason for

enabling persons owing a double allegiance, so to speak, to make
choice of one. The law, however, goes much further : for any

" 2 P. Wms. 124. M' Donald, Foster, C. L. 184.

» 1 Hal. P. C. 68. Case of Eneas " 33 Vict. c. 14.
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British subject who chooses to be naturalized in a foreign state is

now deemed an alien. But this kind of statutory alien may be

re-admitted to British nationality, in the same way that an

alien is naturalized by certificate from the Secretary of State. A
married woman is deemed a subject of the state of which her

husband is a subject ; but, if a natural-born subject, she also

is deemed only a statutory alien, and may, at any time during

widowhood, be re-admitted to her British nationality.'

Local allegiance is such as is due from an alien, or stranger

born, for so long time as he continues within the Queen's domi-

nion and protection ; and it ceases the instant such stranger

transfers himself from this kingdom to another. Local allegiance

is therefore temporary only : and that for this reason, evidently

founded upon the nature of government, that allegiance is a

debt duo from the subject, upon an implied contract with the

prince, that so long as the one affords protection, so long the

other will demean himself faithfully. As therefore the prince is

always under a constant tie to protect his natural-born subjects at

all times and in all countries, for this reason their allegiance due

to him is equally universal and permanent. But, on the other

hand, as the prince affords his protection to an alien only during

his residence in this realm, the allegiance of an alien is confined,

in point of time, to the duration of such his residence, and, in

point of locality, to the dominions of the crown. From which

considerations Sir Matthew Hale deduces this consequence, that,

though there be an usurper, yet it is treason for any subject,

while the usurper is in full jwssession of the sovereignty, to

practise anything against his crowi;i and dignity : wherefore,

although the true prince regain the sovereignty, yet such

attempts against the usurper, unless in defence or aid of the

rightful king, have been afterwards punished with death

;

because of the breach of that temporary allegiance which was due
to him as king defacto. And upon this footing, after Edward IV.

recovered the crown, which had been long detained from his

house by the line of Lancaster, treasons committed against

Henry VI. were capitally punished, though Henry had been
declared an usurper by parliament.

This oath of allegiance, or father the allegiance itself, is held

to be applicable not only to the political capacity of the sove-

reign, or regal office, but to his natural person and blood-royal

:

VOL. I. z
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and for the misapplication of their allegiance, viz., to the regal

capacity or crown, exclusive of the person of the king, were the

Spensers banished in the reign of Edward II. And from hence

arose that principle of personal attachment and affectionate

loyalty which induced our forefathers, and if occasion required

would doubtless induce their sons, to hazard all that was dear

to them, life, fortune, and family, in defence and support of their

liege lord and sovereign.

This allegiance then, both express and implied, is the duty of

all the queen's subjects, under the distinctions here laid down,

of local and temporary, or universal and perpetual. Their rights

are also distinguishable by the same criterions of time and loca-

lity ; natural-born subjects having a great variety of rights,

which they acquire by being born within the queen's ligeance

and can never forfeit by any distance of place or time, but only

by their own misbehaviour : the explanation of which rights is

the principal subject of the two first books of these commentaries.

The same is also in some degree the case of aliens ; though their

rights are more circumscribed, being acquired only by residence

here, and lost whenever they remove. I shall, however, here

endeavour to chalk out some of the principal lines whereby they

are distinguished from natives, descending to farther particulars

when they come in course.

An alien born may 'now by the Statute 33 Vict. c. 14," take,

acquire, hold, and dispose of lands or other estates *in all re-

spects as a natural-born subject.' At common law, confirmed

by the same statute, he can acquire a property in goods, money,

and other personal estate, or may hire a house for his habi-

tation: for personal estate is of a transitory and moveable

nature. This indulgence 'was considered' necessary for the

advancement of trade ;
' and for this reason, apparently, an

alien was authorized by the statute 7 & 8 Vict. c. 66, s. 4, now

" At common law an alien might his own natural liege lord : besides that

purchase, but could not bold, for the thereby the nation might in time be sub-

crown was at once entitled to the ject to foreign influence, and feel many
lauds. If, it was argued, an alien could other inconveniences. Wherefore by the

acquire a permanent property in lands, civil law such contracts were also made
he must owe an allegiance, equally per- void : but the prince had no such ad-

manent with that property, to the King vantage of forfeiture thereby as with us

of England ; which would probably be in England,

inconsistent with that which he owed to



DISABILITIES AND BIGHTS OF ALIENS. 339

superseded in effect, to take and hold lands or houses for the

purpose of carrying on any business or manufacture, for any term

not exceeding twenty-one years, as fully and effectually as if he

were a natural-born subject.' For aliens might always trade as

freely as other people ;
" and an alien might bring an action con-

cerning personal property, and might make a will, and dispose of

his personal estate.'' When I mention these rights of an alien, I

must be understood of alien friends only, or such whose countries

are in peace with ours ; for alien enemies have no rights, no privi-

leges unless by the special favour ' of the crown, or express legis-

lative enactment,' during the time of war.

When I say that an alien is one who is bom out of the sove-

reign's dominions, or allegiance, this also must be understood

with some restrictions. The common law indeed stood absolutely

so, with only a very few exceptions ; so that a particular act of

parliament became necessary after the Restoration,'' for the natural-

" ization of children of his majesty's English subjects, born in

" foreign countries during the late troubles." And this maxim
of the law proceeded upon a general principle, that every man
owes natural allegiance where he is bom, and cannot owe two

such allegiances, or serve two masters at once. Yet the children

of ambassadors born abroad were always held to be natural-born

subjects ; for as the father, though in a foreign country, owes not

even a local allegiance to the prince to whom he is sent ; so, with

regard to the son also, he was held, by a kind of postliminium, to be

born under the King of England's allegiance, represented by his

father, the ambassador. To encourage also foreign commerce, it

was enacted by statute 25 Edw. III. st. 2, that all children born

abroad, provided hoth their parents were at the time of the birth

in allegiance to the king, and the mother had passed the sejis by

her husband's consent, might inherit as if bom in England ; and

accordingly it has been so adjudged in behalf of merchants.""

But by several more modern statutes* these restrictions were

• • Aliens were fonnerly subject to ^ Lutw. 34. Formerly in France the

certuin higher duties at the custom- king, at the death of an alien, was en-

house. There were also some statutes of titled to all he was worth by the droit

Henry YIII., prohibiting alien artificers (Tatiliaine or jus albinatus, unless he had
to work for themselves in this kingdom

;

a peculiar exemption,

but it is generally held that they were *• Stat. 29 Car. II. c. 6.

virtually repealed by the statute 5 Eliz. ' Cro. Car. 601 ; Mar. 91 ; Jenk. Cent. 3

c. 7. '7 Ann. c. 5; 4 Geo. II. c. 21, and

Z 2
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still further taken off; so that all children, born out of the

king's ligeance, whose fathers or grandfathers by the father's side,

were natural-born subjects, are now deemed to be natural-born

subjects themselves, to all intents and purposes; unless their

said ancestors were attainted, or banished beyond sea, for high

treason ; or were at the birth of such children in the service of a

prince at enmity with Great Britain.*

The children of aliens, born here in England, are, generally

speaking, natural-born subjects, and entitled to all the privileges

of such. In which the constitution of France differs from ours

;

for there, by their jus alhinatus, if a child be born of foreign

parents, it is an alien.'^

A denizen is an alien born, but who has obtained ex donatione

legis letters patent to make him an English subject.^ He occupied

formerly, a kind of a middle state, between an alien and natural-

born subject, and partook of both of them. He might take lands

by purchase or devise, which an alien could not, until the law was

altered. But a denizen could not take by inheritance : for his

parent, through whom he must have claimed, being an alien,

had no inheritable blood, and therefore could convey none to the *

son. And, upon a like defect of hereditary blood, the issue of a

denizen, born hefore denization, could not inherit to him ; but his

issue bom after might. No denizen ' could or can—for the right

of the Crown to grant letters of denization is still preserved '

—

be of the privy council, or either house of parliament, or have

any office of trust, civil or military, or be capable of any grant of

lands, &c., from the crown.*

Naturalization, ' properly so called,' cannot be performed but

by act of parliament : for by this an alien is put in exactly the

same state as if he had been born in the king's ligeance ; except

only that he is incapable, as well as a denizen, of being a

member of the privy council or parliament, and of holding offices,

13 Geo. III. c. 21. Sliedden v. Patrick, who marries a British subject is de facto

1 Macqueen Rep. 535. naturalized.

' The children bom abroad of a mother " Jenk. Cent. 3, cites treasure franfois,

•who is a natural-born subject, were made 312 ; ' but the child may, within one

capable of taking any real or personal year after attaining twenty-one, elect

estate by devise, purchase, or succession, France for his country.' Code Civil, 1. i.

by statute ; but this act is now super- tit. 1, s. 9.

seded by the enactment already quoted " 7 Rep. Calvin's case, 25.

from 33 Vict, c. 14. An alien woman ^ Stat. 12 Will. III. c. 2.
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grants, &c.* ' And consequently ' no bill for naturalization can

be received in either house of parliament without such dis-

abling clause in it :
'^ nor without a clause disabling the person

from obtaining any immunity in trade thereby, in any foreign

country ; unless he shall have resided in Britain for seven years

next after the commencement of the session in which he was

naturalized." Neither * formerly ' could any person be naturalized

or restored in blood, unless he had received the Sacrament of the

Lord's Supper within one month before the bringing in of the

bill ; and unless he also took the oaths of allegiance and supre-

macy in the presence of the parliament.* But these provisions

* were ' usually dispensed with by special acts of parliament,

previous to bills of naturalization of any foreign princes or

princesses; *and they have recently been indirectly but sub-

stantially repealed.' '^

These are the principal distinctions between aliens, denizens,

and natives: distinctions which it has been frequently endea-

voured since the commencement of *the last' century to lay

almost totally aside, by one general naturalization act for all

foreign Protestants. An attempt which was once carried into

execution by the statute 7 Ann. c. 5 ; but this, after three years'

experience of it, was repealed by the statute 10 Ann. c. 5, except

one clause, which was just now mentioned, for naturalizing the

children of English parents born abroad.

* The legislature has now, however, authorized the Home Secre-

tary to grant to alien friends, who have either been resident in this

country, or in the service of the crown for five years, a certificate of
naturalization ; which confers on the grantee, on his taking an oath

of allegiance and fidelity, all the political and other rights, powers,

and privileges of a natural-bom British subject. * Formerly ' every

foreign seaman, who in time of war served two years on board an

English ship by virtue of the king's proclamation, was ipso facto

naturalized.*^ All foreign Protestants and Jews, upon their re-

siding seven years in any of the American colonies, without being

absent above two months at a time, and all foreign Protestants

serving two years in a military capacity there, or being three

years employed in the whale fishery, mthout afterwards absenting

= Stat. 12 Will. III. c. 2. • Stat. 7 Jac. I. c. 2.

" Stivt. 1 Geo. I. bt. 2, c. 4; 7 & 8 Vict. " By the statute 7 & 8 Vict. c. 66,

c. GG, 8. 2. 8. 1.

' Slat. H Geo. III. c. 84. « Slat. 13 Goo. II. c. 3 ; 33 Vict. c. 14.
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themselves from the king's dominions for more than one year,

and none of them falling within the incapacities declared by

statute 4 Geo. II. c. 21, were, upon taking the oaths of alle-

giance and abjuration, or, in some cases, an affirmation to the

same effect, naturalized to all intents and purposes, as if they had

been born in this kingdom ; except as to sitting in parliament,

or in the privy council, and holding offices or grants of lands, &c.,

from the crown, within the kingdoms of Great Britain or Ireland.**

They therefore were admissible to all other privileges which

Protestants or Jews born in this kingdom are entitled to. What
those privileges are, with respect to Jews ® in particular, was the

subject of very high debates about the time of the famous Jew
Bill ;

^ which enabled all Jews to prefer bills of naturalization in

parliament, without receiving the sacrament, as ordained by

statute 7 Jac. I. This act lived only a few months, being then,

'in deference to popular clamour,' repealed;^ 'so that all Jews

remained excluded from parliament, by reason of their inability

to take the oath of abjuration,^ and from civic office because they

could not partake of the sacraments of the church. When, on the

repeal of the Corporation and Test Acts by the statute 9 Geo IV.

c. 17, a declaration was substituted in all cases in which the

sacrament was then required to be taken, it was thought that all

disabilities on the ground of religious belief had been removed.

But as the act required the declaration to be made, in the same

terms in which only the oath of abjuration could then be taken

—

namely, on the true faith ofa Christian, Jews remained excluded

as before from the enjoyment of the two most important rights of

their fellow-subjects. One of these grievances was got rid of by

the statute 8 & 9 Vict. c. 52, which first provided a special form

of declaration to be taken by Jews elected to municipal offices.

The statute 23 & 24 Vict. c. 63, grudgingly removed the other

disability under which they laboured, by permitting the House

of Commons to receive the oath of a Jew, returned to serve in

parliament, without its concluding sentence.*

" Stat. 13 Geo. II. c. 7 ; 26 Geo. II. c. s gtat. 27 Geo. II. c. 1.

44; 22 Geo. II. c. 45; 2 Geo. III. c. 25. >• As provided by the statutes 3 Jac. I.

13 Geo. III. c. 25. c. 4 ; 7 Jac. I. c. 6, s. 2; 30 Car. II. st. 2,

" A pretty accurate account of the c. 1 ; 13 & 14 Will. III. c. 6 ; 1 Anne, st.

Jews till their banishment in 8 Edw. I. 1, c. 22 ; 6 Anne, c. 7 ; 1 Geo. I. st. 2. c.

may be found in Prynne's Demurrer, and 13 ; 6 Geo. III. c. 53.

in Molloy, De Jure Maritimo, b. 3, c. 6. '6 Geo. III. c. 53 ; 9 Geo. IV. c. 17

;

f Stat. 26 Geo. II. c. 26. Salomons v. Miller, 8 Ex. 778.
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CHAPTEK XI.

OF THE CLERGY.

The people, whether aliens, denizens, or natural-born subjects, are

divisible into two kinds ; the clergy and the laity : the clergy,

comprehending all persons in holy orders and in ecclesiastical

offices, will be the subject of the following chapter.

This venerable body of men, being separate and set apart from

the rest of the people, in order to attend the more closely to the

service of Almighty God, have thereupon large privileges allowed

them by our municipal laws : and had formerly much greater,

which were abridged at the time of the Reformation on account

of the ill-use which had been made of them. For, the laws having

exempted them from almost every personal duty, they attempted

a total exemption from every secular tie. But it is observed by
Sir Edward Coke," that, as the overflowing of waters doth many
times make the river to lose its proper channel, so in times past

ecclesiastical persons, seeking to extend their liberties beyond
their true bounds, either lost or enjoyed not those which of right

belonged to them. The personal exemptions do indeed for the

most part continue. A clergyman cannot be compelled to serve

on a jury, nor to appear at a court-leet or view of frank-pledge ;
^

wliich almost every other person is obliged to do ; but if a layman
is summoned on a jury, and before the trial takes orders, he shall

notwithstanding appear and be sworn.*' Neither can he be chosen

to any temporal office : as bailiff, reeve, constable, or the like, in

regard of his own continual attendance on the sacred function.''

During his attendance on Divine service he is privileged from
arrest in civil suits;® *the infraction of this privilege being an

• 2 Inst. 4. >> Finch, L. 88.

" 52 Hen. HI. c. 10. • Stat. 50 Edw. III. c. 5. 1 Kic. II.

» 4 Loon. 190. The Juries Act, 1870. c. 15.
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indictable misdemeanor.' *^ But as they have their privileges, so

also they have their disabilities, on account of their spiritual

avocations. Clergymen are incapable of sitting in the House of

Commons, *or of being councillors or aldermen in boroughs.'^

By statute 21 Hen. VIII. c. 13, they were not, in general,

allowed to take any lands or tenements to farm, upon pain of lOZ.

;per month, and total avoidance of the lease ; nor upon like pain

to keep any tanhouse or brewhouse ; nor to engage in any manner
of trade, nor sell any merchandise, under forfeiture of the treble

value. Which prohibition was consonant to the canon law.

' And although that statute has been repealed,'' yet new provisions

equally stringent prohibit trading by spiritual persons, with

certain exceptions. Thus no spiritual person is permitted to

farm more than eighty acres, without the consent of the ordinary

;

nor to be a partner in any trade or dealing for profit, unless it be

carried on by the other partners. In such cases of partnership

no spiritual person can be a director or managing partner, but he

may carry on the business of a schoolmaster, or be a director or

partner in any benefit or insurance society. He may buy or

sell to the extent incidental to his occupation of land, but cannot

do so in person or at a public market.'

'

In the frame and constitution of ecclesiastical polity there are

divers ranks and degrees; which I shall consider in their re-

spective order, merely as they are taken notice of by the secular

laws of England, without intermeddling with the canons and

constitutions by which the clergy have bound themselves. And
under each division I shall consider, 1. The method of their

appointment ; 2. Their rights and duties ; and, 3. The manner
wherein their character or ofiice may cease.

I. An archbishop or bishop is elected by the chapter of his

cathedral church, by virtue of a licence from the crown. Election

was, in very early times, the usual mode of elevation to the epis-

copal chair throughout all Christendom ; and this was promis-

cuously performed by the laity as well as the clergy -.^ till at

' 24 & 25 Vict. c. 100, a. 36. In cases ^ 5 & 6 Will. IV. c. 76, s. 28.

of felony, a clerk in orders ' formerly '' 57 Geo. III. c. 99.

had' the benefit of his clergy, without ' 1 & 2 Vict. cc. 10 and 106, and 4 &
being branded in the hand ; and ' might

'

5 Vict. c. 14.

likewise have it more than once : in " Per clerum et populum. Palm. 25

;

both of which particulars he was dis- 2 Roll. Kep. 102 ; Matt. Par. a.d. 1095.

tinguished from a layman.
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length it becoming tumultuous, the emperors and other sovereigns

of the respective kingdoms of Europe took the appointment in

some degree into their own hands, by reserving to themselves the

right of confirming these elections, and of granting investiture of

the temporalities, which now began almost universally to be

annexed to this spiritual dignity ; without which confirmation

and investiture the elected bishop could neither be consecrated

nor receive any secular profits. This right was acknowledged in

the Emperor Charlemagne, a.d. 773, by Hadrian I., and the

council of Lateran,^ and universally exercised by other Christian

princes : but the policy of the court of Kome at the same time

began by degrees to exclude the laity from any share in these

elections, and to confine them wholly to the clergy, which at

length was completely efiected ; the mere form of election appear-

ing to the people to be a thing of little consequence, while the

crown was in possession of an absolute negative, which was almost

equivalent to a direct right of nomination. Hence the right

of appointing to bishoprics is said to have been in the crown of

England,* as well as other kingdoms in Europe, even in the

Saxon times : because the rights of confirmation and investiture

were in eflfect, though not in form, a right of complete donation."*

But when, by length of time, the custom of making elections by
the clergy only was fully established, the popes began to except

to the usual method of granting these investitures, which was

'per annulum et haeulum, by the prince's delivering to the prelate

a ring, and pastoral stafi' or crosier : asserting that this was an

encroachment on the church's authority, and an attempt by these

symbols to confer a spiritual jurisdiction : and Gregory VII.,

towards the close of the eleventh century, published a bull of

excommunication against all princes who should dare to confer

investitures, and all prelates who should venture to receive them."

This was a bold step towards effecting the plan then adopted by
the Roman see, of rendering the clergy entirely independent

of the civil authority : and long and eager were the contests

occasioned by this papal claim. But at length, when the

Emperor Henry V. agreed to remove all suspicion of encroach-

ment on the spiritual character, by conferring investitures for

the future per sceptrum and not per annulum et haculum; and

* Decret. 1, diat 63, c. 22. " Seldcn, Jan. Aug. L 1, § 39.

' Palm. 28, • Decret, 2, caus. 16, qu. 7, c. 12, 13.
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when the kings of England and France consented also to alter

the form in their kingdoms, and receive only homage from the

bishops for their temporalities, instead of investing them by the

ring and crosier ; the court of Eome found it prudent to suspend

for a while its other pretensions.

This concession was obtained from Henry I. in England, by
means of that obstinate and arrogant prelate, archbishop Anselm ;"

but King John, about a century afterwards, in order to obtain the

protection of the pope against his discontented barons, was also

prevailed upon to give up, by a charter, to all the monasteries

and cathedrals in the kingdom, the free right of electing their

prelates, whether abbots or bishops : reserving only to the crown

the custody of the temporalities during the vacancy ; the form

of granting a licence to elect, which is the original of our congi

d'elire, on refusal whereof the electors might proceed without it

;

and the right of approbation afterwards, which was not to be

denied without a reasonable and lawful cause.^ This grant was
expressly recognized and confirmed in John's Magna Charta, and

was again established by statute 25 Edw. III. st. 6, s. 3.

But by statute 25 Hen. VIII. c. 20,^ the ancient right of

nomination was, in effect, restored to the crown : it being enacted

that, at every future avoidance of a bishopric, the king may send

the dean and chapter his usual licence to proceed to election

;

which is always to be accompanied with a letter missive from the

king, containing the name of the person whom he would have

them elect : and, if the dean and chapter delay their election above

twelve days, the nomination shall devolve to the king, who may
by letters patent appoint such person as he pleases. This election

or nomination, if it be of a bishop, must be signified by the king's

letters patent to the archbishop of the province : if it be of an

archbishop, to the other archbishop and two bishops, or to four

bishops ; requiring them to confirm, invest and consecrate the

person so elected : which they are bound to perform immediately,

without any application to the see of Kome. After which the

bishop elect shall sue to the king for his temporalities, shall make
oath to the king and none other, and shall take restitution of

his secular possessions out of the king's hands only. And if such

M. Paris, A.D. 1107. revived by 1 & 2 P. & M. c. 8, and 1

p M. Paris, A.D. 1214; 1 Rym. Fojd. Eliz. c. 1. See as to the bishoprics,

198. alleged to be donative, 12 Rep. 7, and
t ' Repealed by 1 Edw. VI. c. 2, but Harg. Co. Lit. 134 a. n. 5.'



THE ARCHBISHOPS AND BISHOPS. 347

dean and chapter do not elect in the manner by this act appointed,

or if snch archbishop or bishop do refuse to confirm, invest and

consecrate such bishop elect, they shall incur all the penalties of

a praemunireJ

An archbishop is the chief of the clergy in a whole province

;

and has * by his visitation ' the inspection of the bishops of that

province, as well as of the inferior clergy. The archbishop has

also his own diocese, wherein he exercises episcopal jurisdiction

;

as in his province he exercises archiepiscopal. x\.s archbishop

he, upon receipt of the sovereign's writ, calls the bishops and

clergy of his province to meet in convocation ; but without this

writ he cannot assemble them." To him all appeals are made
from inferior jurisdictions within his province ; and as an appeal

lies from the bishops in person to him in person, so it also lies

from the consistory courts of each diocese to his archiepiscopal

court. During the vacancy of any see in his province, he is

guardian of the spiritualities thereof, as the crown is of the tem-

poralities ; and he executes all ecclesiastical juristliction therein.

If an archiepiscopal see be vacant, the dean and chapter are the

spiritual guardians, ever since the oflBce of prior of Canterbury

was abolished at the Reformation.* The archbishop is entitled

to present by lapse to all the ecclesiastical livings in the disposal

of his diocesan bishops, if not filled within six months. And the

archbishop has a customary prerogative, when a bishop is con-

secrated by him, to name a clerk or chaplain of his own to bo

provided for by such suffragan bishop ; in lieu of which it is

usual for the bishop to make over by deed to the archbishop, his

executors and assigns, the next presentation of such dignity or

benefice in the bishop's disposal within that see as the archbishop

himself shall choose ; which is therefore called his option

:

" which

options are only binding on the bishop himself who grants

them, and not on his successors. The prerogative itself seems

to be derived from the legatine power formerly annexed to the

metropolitan of Canterbury.^' And we may add, that the papal

claim itseK, like most others of that encroaching see, was probably

set up in imitation of the imperial prerogative called primas orpri'

mariaspreces ; whereby the emperor exercised a right of naming to

' The Queen v. The Archbishop of Can- ' 4 Inst. 822, 323.

terbury, 11 Q. B. 483. The case of Dr. ' 2 Roll. Abr. 223.

Hampden, by Richard Jebb, Esq. : Lon- " Cowel's intorpr. tit. Option.

don, 1849. " Sherlock of Options, 1.
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the first prebend that became vacant after his accession in every

church of the empire.""' A right that was also exercised by the

crown of England in the reign of Edward I. f and which probably

gave rise to the royal corodies which were mentioned in a former

chapter. It is likewise the privilege, by custom, of the arch-

bishop of Canterbury, to crown the kings and queens of this

kingdom. And he has also by the statute 25 Hen. YIII. c. 21,

the power of granting dispensations in any case, not contrary

to the Holy Scriptures and the law of God, where the pope

used formerly to grant them; which is the foundation of his

granting special licences to marry at any place or time,^ to

hold two livings,'' and the like : and on this also is founded the

right he exercises of conferring degrees, in prejudice of the two

universities.*

The power and authority of a bishop, besides the administration

of certain holy ordinances peculiar to that sacred order, consist

principally in inspecting the manners of the people and clergy,

and punishing them in order to reformation, by ecclesiastical

censures, ' and in the case of the clergy, by suspension and

deposition.' To this purpose he has several courts under him, and

may visit at pleasure every part of his diocese ; his chancellor

being appointed to hold his courts for him, and to assist him in

matters of ecclesiastical law.*^

* Dufresne, V. 806. jurisdiction in matrimonial suits to the
"^ Brev. 11 Edw. I. 3 Pryn. 1264. Court for Divorce, the power of both

y 4 Geo. IV. c. 76, s. 20. courts being now exercised by the High
* 1 & 2 Vict. c. 106, s. 6 ; 13 & 14 Court of Justice.'

Vict. c. 98. ' Over his clergy, however, the juris-

» See the bishop of Chester's case. diction of the bishop remains unimpaired,

Oxon. 1721. ' These are generally called tlie mode of proceeding against clerical

Lambeth degrees.' offenders being now regulated in most
* All ecclesiastical suits, wliether of a cases by the statute 3 & 4 Vict. c. 86.

spiritual or temporal nature, were for- Under this statute the bishop, when a

merly cognizable in the courts Christian ;
clerk in holy orders is charged with any

but their jurisdiction has been gradually oifence against the laws ecclesiastical, or

reduced to the cognizance of a few there exists any scandal or evil report

pecuniary causes, and to certain formal concerning Mm, may issue a commission,

proceedings in which the clergy and if he thinks fit, (Beg. v. Bishop of Chi-

their officers alone are interested. This Chester, 2 El. and El. 209,) to five persons,

arose, in the first instance, from the entire of whom one must be the vicar-general,

disuse of the censures of the Church, or an archdeacon or rural dean of the

mo salute animx, in the case of the laity

;

diocese, directing them to make inquiry

but more recently from the transfer of as to the grounds of the charge or report.

the cognizance of causes testamentary Of this commission notice must be given

to the Court of Probate, and of the to the person charged; for, unless he



THE ARCHBISHOPS AND BISHOPS. 349

It is also the business of a bishop to institute, and to direct

induction to all ecclesiastical livings in his diocese, ' to execute

makes a special application to have the

proceedings followed out in private, it is

the duty of the commissioners to hold

a public inquiry, and to examine wit-

nesses, in either case, as well on behalf

of the complainant a^ of the defendant.

The commissioners have then to decide,

if necessary by a majority, whether there

be or be not suflScient j>rtnw-/aei« ground

for adopting further proceedings, and to

transmit their report to the bishop. And
if they report that there is sufficient

prima-faeie ground for instituting pro-

ceedings, the bishop, with the consent of

the defendant, may then at once give

such judgment as in the circumstances

is proper, not exceeding, however, that

which might be pronounced in due course

of law. If the defendant does not consent

to the report of the commissioners being

acted upon, and the bishop or complain-

ant thinks fit to proceed, articles arc

drawn up, to which the defendant must
make answer before the bishop, who may,

pending the proceedings, inhibit him
from performing the services of the

church. If the defendant admits the

truth of the articles, the bishop, or his

commissary officially appointed, may at

once pass sentence. If he docs not ap-

pear, or if appearing he does not make
unquulified admission of the truth of the

articles, the bishop proceeds, with the

assistance of three ssseesors nominated

by him, to hear and determine the cause,

and give judgment according to the

ecclesiastical law. But either in the

first instance, or after the report of the

commissioners and before the filing of

the articles, the bishop may, if he thinks

fit, send the case to tlie court of appeal

of the province, to be there determined

;

and in all cases where he is the patron

of any preferment held by the alleged

offender, the archbishop of the province

acts in his stead {Ex parts Denison, 4

E. & B. 292). From tlie judgment pro-

nounced by the bishop an appetil lies to

the archbishop in the court of the pro-

vince ; and from that court to tlie queen
in council, in the same way as if the

cause has been therein heard and deter-

mined in the first instance. This is now
the only method of prosecuting beneficed

clerks, as no criminal suit or proceeding

for any offence against the laws ecclesias-

tical, can be instituted in any ecclesiasti-

cal court otherwise than as prescribetl

by the statute I have referred to. Civil

rights are not, it wUl be obeervod, in any
way interfered with, nor does the act

affect any authority over their clergy,

which the archbishops or bishops may
exercise without process.' (Dean ofYorVt
case, 2 Q. B. 1.)

' Where the complaint relates to certain

details in the performance of divine

service, proceedings may be taken under
the Public Worship Kegulation Act,

1875, which enables the archdeacon, or

a churchwarden, or any three parish-

ioners, or in the case of cathedral or col-

legiate churches, any three inhabitants,

to make a representation to the bishop,

that an alteration or an addition to tlio

fabric, ornaments,, or furniture of tlio

church has been made without auUiority,

or that the incumbent has within twelve

months used or permitted any unlawful

ornament, or neglects to use any pre-

scribed ornament or vesture ; or that the

incumbent has within twelve months
failed to observe the rubrics of the

Book of Common Prayer, or made an
unlawful addition to, alteration of, or

omission from the prescribed services,

rites, or ceremonies of the churcli. On
receipt of this representation the bishop,

unless he shall be of opinion that pro-

ceedings ought not to be taken upon it,

must send a copy to the person com-

plained of, and require him and the

complainant to state in writing whether

or not they are willing to submit to the

directions of himself on the matter ofthe

representation witliout appeal. If both

parties are willing to do so, the bishop

is bound to hear the complaint, and give
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writs of sequestration of the profits of benefices issued by the

High Court of Justice, and to license, in the first instance, and,

if necessary, withdraw, subject to appeal to the archbishop, the

licence, and regulate the stipends of curates.'
'^

Archbishoprics and bishoprics may become void by death,

deprivation for any very gross and notorious crime, and also by

resignations. All resignations must be made to some superior.

Therefore a bishop ' ought to ' resign to his metropolitan ; but

'may to the crown ;''^ the archbishop can resign to none but the

sovereign himself.^

II. A dean and chapter are the council of the bishop, to assist

him with their advice in affairs of religion, and also in the

temporal concerns of his see.^ When the rest of the clergy were

settled in the several parishes of each diocese, as has formerly

been mentioned, these were reserved for the celebration of divine

service in the bishop's own cathedral ; and the chief of them, who
presided over the rest, obtained the name of deeanus or dean,

being probably at first appointed to superintend ten canons or

prebendaries.

All ancient deans were elected by the chapter, by conge dCelire

from the crown, and letters missive of recommendation, in the

same manner as bishops, * but are now appointed directly by

the sovereign by letters patent.' ^ In those chapters that were

a finaljudgment thereon, which, however, decision by monition and inhibition,

does not decide any question of law, so which, if it remain in force for three

that it may not be raised by other parties.' years, makes the benefice void.'

' If the parties do not desire to submit ° 1 & 2 Vict. c. 106, s. 98.

the matter to the final decision of the ^ The resignation of an archbishop or

bishop, either in this way or by agreeing bishop in a province is now provided for

upon a special case for the opinion of the by 32 & 3.3 Vict. c. 111.

Court of the Province, tlie complaint is "^ Anciently, in the case of the inca-

transmitted to the archbishop to be pacity of a bishop from infirmity or

heard in the Court of the Province, the absence, his duties were committed to

person complained of being required to a " suffragan bishop," 1 Burn, Eccles.

make answer to the representation, for L. 246. The appointment of a JBishop

otherwise he is deemed to admit the coadjutor, in such circumstances is now
truth and the relevancy of the charge provided for by 32 & 33 Vict. c. 111. This

therein contained. The hearing of the act was originally for two years ; it was

complaint is in open court, the evidence continued by 35 & 36 Vict. c. 40.

being given viva, voce, and upon oath,

—

' 3 Rep. 75 ; Co. Litt. 103, 300.

the court having for this purpose all the s 3 & 4 yict. c. 113, s. 24. This sta-

necessary powers to compel the attend- tute prescribes the qualifications for

ance of witnesses and the production of the office, and provides for the appoint-

books and documents; and to enforce its ment of minor and honorary canons.
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founded by Henry VIII. out of the spoils of the dissolved monas-

teries, the deanery has always been donative, and the installation

merely by the royal letters patent.** The chapter, consisting of

canons or prebendaries, are sometimes appointed by the cro%vn,

sometimes by the bishop, and sometimes elected by each other.

The dean and chapter are, as was before observed, the nominal

electors of a bishop. The bishop is their ordinary and immediate

superior; and has, generally speaking, the power of visiting

them, and correcting their excesses and enormities. They

had also a check on the bishop at common law : for till the

statute 32 Hen. VIII. c. 28, his grant or lease would not have

bound his successors unless confirmed by the dean and chapter.

Deaneries and prebends may become void, like a bishopric, by

death, by deprivation, or by resignation to either the crown or the

bishop. Also I may here mention once for all, that if a dean,

prebendary, or other spiritual person, be made a bishop * of the

Church of England,' ' all the preferments of which he was before

possessed are void ; and the crown may present to them in right

of the prerogative royal. But they are not void by the election,

but only by the consecration.

III. An archdeacon has an ecclesiastical jurisdiction, im-

mediately subordinate to the bishop, throughout the whole of his

diocese, or in some particular part of it. He is usually ap})ointed

by the bishop himself; and has a kind of episcopal authority,

originally derived from the bishop, but now independent and
distinct from his.^ He therefore visits the clergy ; and has his

separate court for punishment of offenders by spiritual censures,

and for hearing all other causes of ecclesiastical cognizance.

IV. The rural deans are very ancient oflficers of the church,"

but almost grown out of use ; though their deaneries still subsist

as an ecclesiastical division of the diocese, or archdeaconry. They
seem to have been deputies of the bishop, planted all round his

diocese, the better to inspect the conduct of the parochial clergy,

to inquire into and report dilapidations, and to examine the

candidates for confirmation, and armed, in minuter matters, with

an inferior degree of judicial and coercive authority .•

" Gibs. Co.1. 173. WUl. IV. c. 77, a. 19.'

' Reg. V. College of Eton, 8 El. & Bl. 106. " Kennett, Par. Antiq. 633.

i 1 Burn, Eccl. Law, 68, 69 ; '6 & 7 ' Gibs. Cod. 972, 1550.
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V. The next, and indeed the most numerous, order of men, in

the system of ecclesiastical polity, are the parsons and vicars of

churches : in treating of whom I shall first mark out the dis-

tinction between them ; shall next observe the method by which

one may become a parson or vicar ; shall then briefly touch upon

their rights and duties; and shall, lastly, show how one may
cease to be either.

A parson, persona ecclesise, is one that has full possession of all

the rights of a parochial church. He is called parson, persona,

because by his person the church, which is an invisible body, is

represented ; and he is in himself a body corporate, in order to

protect and defend the rights of the church, which he personates,

by a perpetual succession.™ He is sometimes called the rector or

governor of the church : but the appellation of parson, however

it may be depreciated by familiar, clownish, and indiscriminate

use, is the most legal, most beneficial, and most honourable title

that a parish priest can enjoy ; because such a one, Sir Edward

Coke observes and he only, is said vicem sen personam ecclesise

gerere. A parson has, during his life, the freehold in himself of

the parsonage-house, the glebe, the tithes, and other dues.

But these are sometimes appropriated; that is to say, the

benefice is perpetually annexed to some spiritual corporation,

either sole or aggregate, being the patron of the living ; which

the law esteems equally capable of providing for the service of the

church, as any single private clergyman. This contrivance seems

to have sprung from the policy of the monastic orders, who have

never been deficient in subtile inventions for the increase of their

own power and emoluments. At the first establishment of paro-

chial clergy, the tithes of the parish were distributed in a fourfold

division ; one for the use of the bishop, another for maintaining the

fabric of the church, a third for the poor, and a fourth to provide

for the incumbent. When the sees of the bishops became other-

wise amply endowed, they were prohibited from demanding their

usual share of these tithes, and the division was into three parts

only. And hence it was inferred by the monasteries, that a

small part was sufficient for the officiating priest; and that the

remainder might well be applied to the use of their own

fraternities, the endowment of which was construed to be a work

of the most exalted piety ; subject to the burden of repairing the

"> Co. Litt. 300.
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church, and providing for its constant supply. And therefore

they begged and bought, for masses and obits, and sometimes

even for money, all the advowsons within their reach, and then

appropriated the benefices to the use of their own corporation.

But in order to complete such appropriation effectually, the

licence of the crown and consent of the bishop, must first be

obtained : because both the king and the bishop may some time

or other have an interest, by lapse, in the presentation to the

benefice ; whicli can never happen if it be appropriated to the

use of a corporation, which never dies : and also because the law

reposes a confidence in them, that they will not consent to

anything that shall be to the prejudice of the church. The

consent of the patron also is necesstirily implied ; because, as was

before observed, the appropriation can be originally made to

none, but to such spiritual corporation, as is also the patron of the

church ; the whole being indeed nothing else, but an allowance

for the patrons to retain the tithes and glebe in their own hands,

without presenting any clerk, they themselves undertaking to

provide for the service of the church." When the appropriation

is thus made, the appropriators and their successors are perpetual

parsons of the church ; and must sue and be sued, in all matters

concerning the rights of the church, by the name of parsons."

This appropriation may be severed, and the church become

disappropriate, two ways : as first, if the patron or appropriator

presents a clerk, who is instituted and inducted to the parsonage :

for the incumbent so instituted and inducted is to all intents and

purposes complete parson : and the appropriation, being once

severed, can never be reunited again, unless by a repetition of the

same solemnities.*' And, when the clerk so presented is distinct

from the vicar, the rectory thus vested in him becomes what is

called a sinecure ; because he has no cure of souls, having a vicar

under him to whom that cure is committed."* Also, if the cor-

poration which has the appropriation is dissolved, the parsonage

becomes disappropriate at common law; because the perpetuity

of person is gone, which is necessary to support the appropriation.

In this manner, and subject to these conditions, may appro-

priations be made at this day : and thus were most, if not all, of

the appropriations at present existing originally made : being

" Plowd. 496-500. •* Sinecures miglit also be created

" Hob. 307. by other nioaiiH. 2 Bum. Eccl. Law,
" Co. Litt. 46. 347.
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annexed to bishoprics, prebends, religious houses, nay, even to

nunneries and certain military orders, all of which were spiritual

corporations. At the dissolution of the monasteries in the reign

of Henry VIII., the appropriations of the several parsonages,

which belonged to those respective religious houses, amounting

to more than one-third of all the parishes in England,' would

have been by the rules of the common law disappropriated, had

not a clause in those statutes intervened, to give them to the

king in as ample a manner as the abbots, &c., formerly held the

same, at the time of their dissolution. This, though perhaps

scarcely defensible, was not without example ; for the same was

done in former reigns, when the alien priories, that is such as

were filled by foreigners only, were dissolved and given to the

crown." And from these two roots have sprung all the lay afpro-

;priations or secular parsonages which we now see in the kingdom
;

they having been afterwards granted out from time to time by

the crown.

These appropriating corporations, or religious houses, were

wont to depute one of their own body to perform divine service,

and administer the sacraments, in those parishes of which the

society was thus the parson. This officiating minister was in

reality no more than a curate, deputy, or vicegerent of the appro-

priator, and, therefore, called vicarius or vicar. His stipend was

'^t the discretion of the appropriator, who was however bound of

common right to find somebody, qui illi de temporalihus episeopo

de spiritualibus, debeat respondere} But this was done in so

scandalous a manner, and the parishes suffered so much by the

neglect of the appropriators, that the legislature was forced to

interpose : and, accordingly, it is enacted by statute 15 Eic. II.

c. 6, that in all appropriations of churches, the diocesan bishop

shall ordain, in proportion to the value of the church, a competent

sum to be distributed among the poor parishioners annually ; and

that the vicarage shall be sufficiently endowed. It seems the

parishes were frequently sufferers, not only by the want of divine

service, but also by withholding those alms for which, among
other purposes, the payment of tithes was originally imposed

:

and therefore in this act a pension is directed to be distributed

among the poor parochians, as well as a sufficient stipend to the

' Seld. Review of Tith. c. 9 ; Spolm. Apology, 35. • 2 Inst. 584.

' Seld. Tith. c. 11, 1.
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vicar. But he, being liable to be removed at the pleasure of the

appropriator, was not likely to insist too rigidly on the legal

sufficiency of the stipend : and, therefore, by statute 4 Hen. IV.

c. 12, it is ordained, that the vicar shall be a secular person, not

a member of any religious house ; that he shall be vicar perpetual,

not removable at the caprice of the moneistery ; and that he shall

be canonically instituted and inducted, and be sufficiently en-

dowed, at the discretion of the ordinary, for these three express

purposes, to do divine service, to inform the people, and to keep

hospitality.™ The endowments in consequence of these statutes

have usually been by a portion of the glebe or land belonging to

the parsonage, and a particular share of the tithes which the

appropriators found it most troublesome to collect, and which are

therefore generally called privy or small tithes ; the greater, or

predial, tithes being still reserved to their own use. But one and

the same rule was not observed in the endowment of all vicarages.

Hence some are more liberally, and some more scantily, endowed
;

and hence, the tithes of many things, as wood in particular, were

formerly in some parishes rectorial, and in some vicarial rights.''

The distinction, therefore, of a parson and vicar is this: the

parson has for the most part the whole right to all the ecclesi-

iistical dues in his parish ; but a vicar has generally an appro-

priator over him, entitled to the best part of his profits, to whom
he is in effect perpetual curate, with a standing salary. Though
in some places the vicarage has been considerably augmented by

a large share of the great tithes; which augmentations were

greatly assisted by the statute 29 Car. II. c. 8, enacted in favour

of poor vicars and curates, which rendered such temporary aug-

mentations, when made by the appropriators, perpetual.

The method of becoming a parson or vicar is much the same.

To both there are four requisites necessary : holy orders
;
pre-

" From this act we may date the clergy, in contradistinction to the paro-

origin of the present vicarages ; for bo- cliial clergy, who pcrfonnetl their miniij-

fr)ro this time the vicar was nothing try in the world, in seffulo, and who
more than a temporary curate : and from thence were called secular clergy,

when the « hurch was appropriated to a —[Christian.]

monastery, he was generally one of their ' ' Tlie nature of the original endow-
own body, that is, one of the regular mcnt is now of little moment, the tithes

clergy; for the monks who lived sccun- of nearly the whole kingdom having

duin regulas of their respective houses been commuted into rent-charges.'

or B(K-iotic8 were denominated regular

2 A 2
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sentation ; institution ; and induction. The method of conferring

the holy orders of deacon and priest, according to the liturgy

and canons, is foreign to the purpose of these commentaries ; any
farther than as they are necessary requisites to make a complete

parson or vicar. By common law, a deacon, of any age, might be

instituted and inducted to a parsonage or vicarage : but it was

ordained by statute 13 Eliz. c. 12, that no person under twenty-

three years of age, and in deacon's orders should be presented to

any benefice with cure ; and if he were not ordained priest within

one year after his induction, he should be *J9so facto deprived :

and by statute 13 & 14 Car. II. c. 4, no person is capable to be

admitted to any benefice, unless he has been first ordained a

priest; and then he is, in the language of the law, a clerk in

orders. ' The canons of 1603, and the rubrics in the preface to

the form of ordination, which respectively prescribe that no

person shall be admitted a deacon before twenty-three, or a priest

before twenty-four years of age, are enforced by the statute 44

Geo. III. c. 43, s. 1, which makes the admission of persons as

priests or deacons within the above ages respectively, void in

law,"' and declares any person so admitted incapable of holding

any benefice or other ecclesiastical dignity whatever.' And if a

person obtains orders, or a licence to preach, by money or corrupt

practices, which seems to be the true, though not the common,
notion of simony, the person giving such orders forfeits ^ 40?. and

the person receiving lOZ., and is incapable of any ecclesiastical

preferment for seven years afterwards.

Any clerk may be presented ^ to a parsonage or vicarage ; that

is, the patron to whom the advowson of the church belongs, may
offer his clerk to the bishop of the diocese to be instituted. Of
advowsons, or the right of presentation, being a species of private

property, we shall find a more convenient place to treat in the

second part of these commentaries. But when a clerk is presented,

" The right of granting a faculty to the age of four-and-twenty years ;" and

be admitted to deacon's orders sooner, minister here means one capable of all

an example of which occurred in the ministration, which is a priest only,

case of George Whitfield, is limited to Rog. Ec. Law, Ordination.

the archbishops of Canterbury and Ar- " Stat. 31 Eliz. c. 6.

magii ; 44 Geo. III. c. 43. For priest's '' A layman may also be presented

;

orders there can be no dispensation
;

but he must take priest's orders before

Gibs. 146; for by 13 Eliz. c. 12, "none his admission: 1 Burn, 103.

shall be admitted minister, being under
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the bishop may refuse him upon many accounts. As, 1. If the

patron is excommunicated, and remains in contempt forty days.*

Or, 2. If the clerk be unfit :* which unfitness is of several kinds.

First, with regard to his person ; as, if he be a bastard,** an outlaw,

an excommunicate, an alien, under age, or the like.* Next, with

regard to his faith or morals ; as for any particular heresy, or vice

that is malum in se : but if the bishop alleges only in generals, as

that he is schismaiicm inveteratus, or objects a fault that is malum
'prohibitum merely, as haunting taverns, playing at unlawful games,

or the like ; it is not good cause of refusal.** Or, histly, the clerk

may be unfit to discharge the pastoral office for want of learning.

In any of which cases the bisliop may refuse the clerk. In case

the refusal is for heresy, schism, inability of learning, or other

matter of ecclesiastical cognizance, there the bishop must give

notice to the patron of such his cause of refusal, who, being

usually a layman, is not supposed to have knowledge of it ; else

he cannot present by lapse : but if the cause be temporal, there

he is not bound to give notice.®

If an action at law be brought by the patron against the bishop

for refusing his clerk, the bishop must assign the cause. If the

cause be of a temporal nature, and the fact admitted, as, for

instance, outlawry, the judges of the courts must determine its

validity, or whether it be sufficent cause of refusal : but if the

fact be denied, it must be detennined by a jury. If the cause be

of a spiritual nature, as heresy particularly alleged, the fact, if

denied, shall also be determined by a jury ; and if the fact be

admitted or found, the court upon consultation and advice of

learned divines shall decide its sufficiency.*^ If the cause be

want of learning, the bishop need not specify in what points the

clerk is deficient, but only allege that he is deficient :* for the

statute 9 Edw. II. st. 1, c. 13, is express, that the examination of

the fitness of a person presented to a benefice belongs to the

ecclsiastical judge. But because it would be nugatory in this

case to demand the reason of refusal from the ordinary, if the

• 2 Roll. Abr. 855. demerit but his own.

—

[Chbistun.]
• Glan. 1. 1.S, c. 20. • 2 Roll. Abr. 356 ; 2 Inst. 632; stat.

" Though this be classed in the books .3 Ric. II. e. 3 ; 7 Ric. II. c. 12.

amonc: tlie causes of refusal, yet such is ' 5 Rep. 58.

the liberality of the present times, that ' 2 Inst. C32.

no no one need iippn>)nnd fliat his pre- ' 2 Inst. 032.

sentment would Im- impeded by the in- « 5 Rep. 58 ; 3 Lev. 313.

continence of his piireuts, or by any
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patron were bound to abide by his determination, who has already

pronounced his clerk unfit ; therefore if the bishop returns the

clerk to be minus suffi^iens in literaturd, the court shall write to

the metropolitan to re-examine him, and certify his qualifications

;

which certificate of the archbishop is final.'*

If the bishop has no objections, but admits the patron's presen-

tation, the clerk so admitted is next to be instituted by him

;

which is a kind of investiture of the spiritual part of the benefice :

for by institution the care of the souls of the parish is committed

to the charge of the clerk.' When the ordinary is also the

patron, and confers the living, the presentation and institution

are one and the same act, and are called a collation to a benefice.

By institution or collation the church is full, so that there can be

no fresh presentation till another vacancy, at least in the case of

a common patron : but the church is not full against the crown

till induction : nay, even if a clerk is instituted upon the crown's

presentation, the crown may revoke it before induction, and
present another clerk.J Upon institution, also, the clerk may
enter on the parsonage-house and glebe, and take the tithes ; but

he cannot grant or let them or bring an action for them, till

induction.

Induction is performed by a mandate from the bishop to the

archdeacon, who usually issues out a precept to other clergymen

to perform it for him. It is done by giving the clerk corporal

possession of the church, as by holding the ring of the door,

tolling a bell, or the like : and is a form required by law^ with

intent to give all the parishioners due notice, and sufficient

certainty of their new minister, to whom their tithes are to be

paid. This, therefore, is the investiture of the temporal part of

the benefice, as institution is of the spiritual. And when a clerk

" 2 Inst. 632. they were appointed to remedy : es-

' ' A vicar on being instituted formerly pecially as, if any profits were to arise

took, if required by the bishop, an oath fiom putting in a curate, and living at a

of perpetual residence ; for the maxim of distance from the parish, the appropria-

law is, vicarius non liabet vicarium

:

tor, wlio was the real parson, had un-

and, as the non-residence of the appro- doubtodly the elder title to them ; but

priators was the cause of the perpetual the oath of perpetual residence can no

establishment of vicarages, the law longer be required, other provisions

judged it very improper for them to defeat having been made for obtaining the

the end of their constitution, and by same result. 1 & 2 Vict. c. 10 J.'

absence to create the very mischief which * J Co. Litt. 344.
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is thus presented, instituted, and inducted into a rectory, he is

then, and not before, in full and complete possession, and is called

in law pei'sona impersonata, or parson imparsonee.''

The rights of a parson or vicar, in his tithes and ecclesiastical

dues, fall more properly under the second book of these commen-

taries : and as to his duties, they are principally of ecclesiastical

cognizance ; those only excepted which are laid upon him by

statute. And those are indeed so numerous, that it is impracti-

cable to recite them here with a tolerable conciseness or accuracy.

Some of them we may remark as they arise in the progress of our

inquiries, but for the rest I must refer myself to such authors as

have compiled treatises expressly upon this subject.' I shall only

just mention the article of residence, upon the supposition of

which the law styles every parochial minister an incumbent. By
statute 21 Henry VIII. c. 13, persons wilfully absenting them-

selves from their benefices for one month together, or two months

in the yeivr, incurred a penalty of 51. to the king, and 5/. to any

person that sued for the same : except chaplains to the king or

others therein mentioned,"" during their attendance in the tiouse-

hold of such as retained them : and also except " all heads of

houses, magistrates, and professors in the universities, And all

students under forty years of age residing there bond fide for

study. * This statute was {mrtially repealed by the act 57 Geo.

III. c. 99. Other provisions and penalties were imposed, and
both were afterwards wholly repealed by tlie statute 1 & 2 Vict. c.

106, amending and consolidating the laws relating to pluralities

and residence. That statute enacts that if any spiritual person

holding any benefice fails to keep residence on his benefice as

directed by the act, except with licence or dispensation as allowed

therein, he shall, when such absence exceeds three montlis and
does not exceed six months, forfeit one-third part of the annual

value of the benefice so neglected : and when such absence

exceeds six months and does not exceed eight mouths, one-

half part of such annual value ; and when such absence exceeds

eight months, two-thirds of such annual value ; and when such

absence shall have been for the whole year, three-fourth parts

'' Co. Litt. 300. Clergymafi's Law, published under the
' Thesp are very numerous ; but name of Dr. Wataon, but compiled by

there are fow which can be relied on Mr. Place, a barrister.

with certainty. Among those arc Bishop "• Stat. 25 Hen. VIII. c. 16; 33 Hen.
Gibsun's Codex, Dr. Bum's Ecclesiculi- VIII. c. 28.

col Late, and the earlier editions of the " Stat. 28 Hon. VUI. c. 13.
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of the annual value. Eesidence, moreover, may be enforced

by monition and sequestration of the living.' Legal residence

is not only in the parish, but also in the parsonage-house, if

there be one ; for it has been resolved," that the statute of

Henry VIII. intended residence, not only for serving the cure,

and for hospitality ; but also for maintaining the house, that the

successor also might keep hospitality there ; and if there were no

parsonage-house, it was held that the incumbent was bound to

hire one, in the same or some neighbouring parish, to answer the

purposes of residence. For the more effectual promotion of which

important duty among the parochial clergy, provisions are made by

the statute * 1 & 2 Vict. c. 186, in lieu of former provisions for the

same object' for raising money upon ecclesiastical benefices to be

paid off by annually-decreasing instalments, and to be expended

in rebuilding or repairing the houses belonging to such benefices.

"We have seen that there is but one way whereby one may
become a parson or vicar : there are many ways by which one

may cease to be so. 1. By death. 2. By cession, in taking

another benefice. For by statute 21 Hen. VIII. c. 13, if any one

having a benefice of 8Z. per annum, or upwards, according to the

valuation in the king's books,^ accepted any other, the first was

adjudged void, unless he obtained a dispensation, which no one

was entitled to have but the chaplains of the king, and others

therein mentioned, the brethren and sons of lords and knights,

and doctors and bachelors of divinity and law, admitted hy the uni-

versities, of this realm ;
' and now, by the statute 1 & 2 Vict. c.

106, as amended by the statute 13 & 14 Vict. c. 98, two benefices

cannot in general be held by the same person, unless they be

within three miles of each other, and the annual value of one

does not exceed lOOZ. ; nor, if the population of one such benefice

exceeds three thousand, and of the other five hundred persons

according to the last census. Exceptions exist in favour of

persons holding certain cathedral preferments ; but in all cases a

licence or dispensation must be obtained to hold any two bene-

fices together, and the acceptance of preferment contrary to the

statute vacates the former preferment.''' And a vacancy thus

made, for want of a'dispensation, is called cession. 3. By conse-

cration ; for, as was mentioned before, when a clerk is promoted

" 6 Kep. 21. " See also 1 & 5 Viet. c. 39; 13 & 14

p Cio. Car. 456. . Viet. c. 94.
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to a bishopric, all his other preferments are void the instant that

he is consecrated. There * was formerly ' a method, by the favour

of the crown, of holding such living in commendam. Comptenday

or ecclesia commendata, is a living commended by the crown to the

care of a clerk, to hold till a proper pastor is provided for it.

This might be temporary for one, two, or three years, or perpetual

;

being a kind of dispensation to avoid the vacancy of the living,

and is called a commenda retinere. There was also a commenda

recipere, which is, to take a benefice de novo, in the bishop's own
gift, or the gift of some other patron consenting to the same

;

and this was the same to him as institution and induction are to

another clerk ;" ' but now, by the statute 6 & 7 Will. IV. c. 77,

8. 18, no ecclesiastical dignity, office, or benefice can be held in

cominendam by any bishop.' 4. By resignation. But this is of

no avail, till accepted by the ordinary ; into whose hands the

resignation must be made." 5. By deprivation, either, first, by
sentence declaratory in the ecclesiastical court, * or as the court of

the Province,' for fit and sufficient causes allowed by the common
law ; such as conviction of treason or felony, or conviction of

other infamous crime in the king's courts ; for heresy, infidelity,

gross immorality, and the like; or, secondly, in pursuance of

divers penal statutes, which declare the benefice void for some
nonfeasance or neglect, or else some malfeasance or crime ; as, for

simony, ' farming or trading after two previous convictions for

those offences,' " for maintaining any doctrine in derogation of the

royal supremacy, or of the Thirty-Nine Articles, or of the Book
of Common Prayer ; for neglecting after institution to read the

Liturgy and jVrticles in the church, or make the declarations

required by law * for using any other form of prayer than the

Liturgy of the Church of England ;
* for allowing the benefice to

remain under sequestration for non-residence for a year, or for

incurring two such sequestrations in the space of two years ;'* in

all which and similar cases the benefice is ipso facto void, without

any formal sentence of deprivation ;
' but in most of them, six

months' notice must be given to the patron before the right of

' Hob. 144. days in one year from a benefice belong.
• Cro. Jac. 197. iug to a popish- patron, to wliicli he had
" 1 & 2 Vict. c. 106, 8. 31. been presented by cither of tlie univer-
' The Clerical Subscription Act, 1865. sities, it became void. 1 W. & M. c. 2.

"' 1 & 2 Vict. c. 106, 8. 58. ' Formerly, This statute was repealed by 32 & 33
if an incumbent absented himself sixty Vict. c. 109.'
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presentation lapses.''' 6. ' By Renunciation of his orders : under the

Clerical Disabilities Act, 1870,—which permits a priest or deacon

to execute and enrol in Chancery a deed relinquishing all the

rights, privileges, advantages, and exemptions of his orders

;

whereby he is discharged and freed from all disqualifications,

restraints, and prohibitions, to which he would otherwise by law,

by which is to be understood, it is apprehended, our municipal

law, be subject.'

'Besides parsons and vicars, properly so called, there are

numerous ministers of the church who have many of the rights,

and are subject to most of the disabilities of the beneficed clergy.

These are the incumbents of districts, constituted parishes, by

special acts of parliament, or formed from time to time under the

authority and by virtue of the powers conferred on the Church
Building Commissioners, who were first appointed by the statute

58 Geo. III. c. 45. By that and many subsequent acts, provision

was made for building new churches in populous districts, for

dividing existing parishes, and for assigning new ecclesiastical

districts and determining the nature of their endowment and in

whom the patronage of the living should be vested. In this way,

not only have new districts been carved out of existing parishes,

and themselves constituted as original parishes ; but churches

and chapels have in some cases been constituted the parish

church, and the original parish church become a district church

or chapel of ease.'

'The incumbents in all these districts are now designated

vicars ;^ and as holy orders, presentation, institution, and induc-

tion are essential for the purpose of becoming a minister of these

district incumbencies, much if not all that has been said on these

subjects applies equally to them. Especially are these vicars

and their curates in like manner subject to the visitation and

correction of the bishop.'

VI. A curate is the lowest degree in the church ; being in the

same state that a vicar was formerly, an officiating temporary

minister, instead of the proper incumbent. The 2)erpetual curacies,

where all the tithes are appropriated, and no vicarage endowed,

which were for some particular reasons'' exempted from the statute

of Hen. IV., are now styled vicarages. Curates, properly so called,

' 44 Geo. III. {!. i'6. ' '6i & H2 Vict. c. 117. '1 Burn, Eccl. J.aw, 427.
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are the objects of some particular statutes, which ordain, that

such as serve a church during its vacancy shall be paid such

stipend as the ordinary thinks reasonable, out of the profits of

the vacancy ; or, if that be not sufficient, by the successor

within fourteen days after he takes possession.* 'The bishop

may also, when a non-resident incumbent neglectg to do so, or

when the duty is inadequately performed, appoint a curate, and

fix his stipend.^ And in large benefices having a considerable

Ix)pulation, or more than one church, when the incumbent, after

being so required, fails to provide a curate, the bishop may make
the requisite appointment. The bishop has also exclusive

authority to decide on the claims of curates to their stij)end8 ; and

to grant and withdraw their licences, his decision in the latter

case being subject to the review of the metropolitan.'*'

Thus much of the clergy, properly so called.** There are also

certain inferior ecclesiastical officers of whom the common law

takes notice; and that, principally, to assist the ecclesiastical

jurisdiction, where it is deficient in powers : on which officers I

shall make a few cursory remarks.

VII. Churchwardens are the guardians or keepers of the

church, and representatives of the body of the parish. They are

sometimes appointed by the minister, sometimes by the jjarish,

sometimes by both together, as custom directs. They are taken,

in favour of the church, to be for some purposes a kind of corpor-

ation at the common law ;* that is, they are enabled by that name
to have a property in goods and chattels, and to bring actions for

them, for the use and profit of the parish. Yet they may not

waste the church goods, but may be removed by the parish, and

then called to account by action at the common law ; but there is

no method of calling them to account, but by first removing

them ; for none can legally do it, but those who are put in their

place. As to the church, churchyard, &c., they have no sort of in-

terest therein ; but if any damage is done thereto, the parson only

or vicar shall have the action. * As to lands, however, given for the

benefit of the parish, the statute 59 Geo. III. c. 12, empowers the

• 28 Hen. VIII. c. 11. Dakim v. Sea- * ' As to the duties of certain lecturers

man, 9 W. & M. 777. and preachers, see the stat. 7 & 8 Vict.

" 1 & 2 Vict. c. 106. e. 59.'

' 1 & 2 Vict. c. 106 ; Daniel v. Morion, ' Rogers' Ewl. Law, lit. Church-

16 Q. B. 198. icardens.
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churchwardens and overseers to hold such lands in the nature of

a body corporate, and to hold also all other buildings, lands, and

hereditaments belonging to the parish.' Their office also is, ' if

they have funds,' ^ to repair the church, and make rates and

levies for that purpose ;
' of which, however, payment cannot be

enforced.'^ They are empowered to keep all persons orderly while

in church, to which end it has been held that a churchwarden

may justify the pulling off a man's hat, without being guilty of

.either an assault or trespass ;
' and formerly ' they were to levy ^

a shilling forfeiture on all such as did not repair to church on

Sundays and holidays. There are also a multitude of other petty

parochial powers committed to their charge by divers acts of

parliament.^

VIII. Parish clerks and sextons are also regarded by the

common law as persons who have freeholds in their offices ;
•• and

therefore though they may be punished, yet they cannot be

deprived by ecclesiastical censures.'' The parish clerk was

formerly very frequently in holy orders, and some are so to this

day.' He is generally appointed by the incumbent, but by custom

may be chosen by the inhabitants ; and if such custom appears,

the Queen's Bench Division will grant a mandamus to the arch-

deacon to swear him in, for the establishment of the custom turns

it into a temporal or civil right.™ ' He may be removed by the

archdeacon or ordinary for misconduct.' '^

* Churchwardens without funds are at the end of his Eirenarcha ; and Dr.

not personally liable for fees or repairs. Burn, tit. Church, Churchwardens, Visi-

Veley v. Pertwee, 5 Law Kep. Q. B. 573. tations. 'A declaration was, by the

8 31 & 32 Vict. c. 109. This statute stat. 5 & 6 Will. IV. c. 62, s. 9, substi-

permits a body of trustees to be consti- tuted for their oaths of office.'

tuted for certain ecclesiastical purposes, •' Stephenson v. Baine, 2 El. & Bl. 744.

who become a corporation, and may '^ 2 Roll. Abr. 234.

hold real and personal property. ' As to parish clerks in orders, see

" Stat. 1 Eliz. c. 2, repealed by the 7 & 8 Vict. c. 59.

9 & 10 Vict. c. 59. " Cro. Car. 589.

• See Lambard, of Churchwardens, " 7 & 8 Vict. c. 59, s. 5.
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CHAPTER XII.

OF THE CIVIL STATE.

The lay part of the community, or such of the people as are not

comprehended under the denomination of clergy, may be divided

into three distinct states, the civil, the military, and the maritime.

That part of the nation which falls under our first and most

comprehensive division, the civil state, includes all orders of

men, from the highest nobleman to the meanest peasant, that

are not included under either our former division of clergy, or

under one of the two latter, the military and maritime states:

and it may sometimes include individuals of the other three

orders : since a nobleman, a knight, a gentleman, or a peasant

may become either a divine, a soldier, or a seaman.

The civil state consists of the nobility and the commonalty.

Of the nobility, the peerage of Great Britain, or lords tenijioral,

as forming, together with the bishops, one of the supreme branches

of the legislature, I have before sufficiently spoken : we are here

to consider them according to their several degrees, or titles of

honour.

All degrees of nobility and honour are derived from the

sovereign as their fountain : and he may institute what new
titles he pleases. Hence it is that all degrees of nobility are not

of equal antiquity. Those now in use are dukes, marquesses,

earls, viscounts, and barons.

1. A duke, though he be with us, in respect of his title of

nobility, inferior in point of antiquity to many others, yet is

superior to all of them in rank ; his being the first title of dignity

after the royal family. Among the Saxons the Latin name of

dukes, diices, is very frequent, and signified, as among the Romans,

the commanders or leaders of their armies, whom in their own
language they called heretoga ; and in the laws of Henry I. we



366 THE CIVIL STATE.

lind them called heretochii. But after the Norman Conquest,

which changed the military polity of the nation, the kings them-

selves continuing for many generations dukes of Normandy, they

would not honour any subjects with the title of duke, till the

time of Edward III. ; who, claiming to be king of France, and
thereby losing the ducal in the royal dignity, in the eleventh

year of his reign created his son, Edward the Black Prince, Duke
of Cornwall ; and many, of the royal family especially, were

afterwards raised to the like honour. However, in the reign of

Queen Elizabeth, a.d. 1572, the whole order became utterly

extinct ; but it was revived about fifty years afterwards by her

successor, who was remarkably prodigal of honours, in the person

of George Villiers Duke of Buckingham.

2. A marquess, marchio, is the next degree of nobility. His

office formerly was, for dignity and duty were never separated by

our ancestors, to guard the frontiers and limits of the kingdom :

which were called the marches, from the Teutonic word marche,

a limit : such as, in particular, were the marches of Wales and

Scotland, while each continued to be an enemy's country. The
persons who had command there, were called lords marchers, or

marquesses ; whose authority was abolished by statute 27 Hen.

VIII. c. 27 : though the title had long before been made a mere

ensign of honour ; Kobert Vere, Earl of Oxford, being created

Marquess of Dublin by Richard II. in the eighth year of his

reign.

3. An earl is a title of nobility so ancient, that its origin cannot

clearly be traced out. Thus much seems tolerably certain : that

among the Saxons they are called ealdormen, quasi elder men,

signifying the same as senior or senator among the Romans ; and

also sehiremen, because they had each of them the civil govern-

ment of a several division or shire. On the irruption of the

Danes, they changed the name to eorles, which signified the same

in their language. In Latin they are called comites, a title first

used in the empire, from being the king's attendants :
" a sociefaie

" nomen sumpserunt, reges enim tales sibi associant." After the

Norman Conquest they were for some time called counts or countees,

from the French ; but they did not long retain that name them-

selves, though their shires are from thence called counties to this

day. The name of earls or comites is now become a mere title,
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they having nothing to do with the goverament of the country

;

which, as has been more than once observed, is now entirely

devolved on the sheriif, the earl's deputy, or vice-comes. In writs

and commissions, and other formal instruments, the king,, when

he mentions any peer of the degree of an earl, usually styles him,

" trusty and well-beloved coimn

:

" an appellation as ancient as

the reign of Henry IV. : who being either by his wife, his mother,

or his sisters, actually related or allied to every earl then in the

kingdom, artfully and constantly acknowledged that connexion

in all his letters and other public acts : from whence the usage

has descended to his successors, though the reason has long ago

failed.

4. The name of vice comes or viscount was afterwards made use

of as an arbitrary title of honour, without any shadow of office

pertaining to it, by Henry VI., when, in the eighteenth year of

his reign, he created John Beaumont a peer, by the name of

Viscount Beaumont, which was the first instance of the kind.

5. A baron's is the most general and universal title of nobility;

for originally every one of the peers of sujxjrior rank had also a

barony annexed to his other titles. But it has sometimes happened

that, when an ancient baron has been raised to a new degree of

peerage, in the course of a few generations the two titles have

descended differently ; one perhaps to the male descendants, the

other to the heirs general ; whereby the earldom or other

superior title has subsisted without a barony : and there are also

modem instances, where earls and viscounts have been created

without annexing a barony to their other honours : so that now
the rule does not hold universally that all peers are barons. The
origin and antiquity of baronies have occasioned great inquiries

among our English antiquaries. The most probable opinion

seems to be, that they were the same with our present lords of

manors, to which the name of court baron, which is the lord's

court, and incident to every manor, gives some countenance. It

may be collected from King John's Magna Charia that originally

all lords of manors, or barons, that held of the king in capiie, had
seats in the great council or parliament : till about the reign of

that prince the conflux of them became so large and troublesome,

that the king was obliged to divide them, and summon only the

greater barons in person ; leaving the small ones to be summoned
by the sheriff, and, as it is said, to sit by representation in another
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house ; which gave rise to the separation of the two houses of

parliament.'^ By degrees the title came to be confined to the

greater barons, or lords of parliament only ; and there were no

other barons among the peerage but such as were summoned by
writ, in respect of the tenure of their lands or baronies, till

Richard II. first made it a mere title of honour, by conferring it

on divers persons by his letters patent.''

Having made this short inquiry into the origin of our several

degrees of nobility, I shall next consider the manner in which

they may be created. The right of peerage seems to have been

orignally territorial ; that is, annexed to lands, honours, castles,

manors, and the like, the proprietors and possessors of which were,

in right of those estates, allowed to be peers of the realm, and

were summoned to parliament to do suit and service to their

sovereign : and, when the land was alienated, the dignity passed

with it as appendant. Thus the bishops still sit in the House of

Lords in right of succession to certain ancient baronies annexed,

or supposed to be annexed, to their episcopal lands : and thus,

in 11 Hen. VI. the possession of the castle of Arundel was

adjudged to confer an earldom ' by tenure ' on its possessor.*^

But afterwards, when alienations grew to be frequent, the dignity

of peerage was confined to the lineage of the party ennobled, and

instead of territorial, became personal. Actual proof of a tenure

by barony became no longer necessary to constitute a lord of

parliament ; but the record of the writ of summons to him or his

ancestors was admitted as a sufficient evidence of the tenure.

Peers are now created either by writ, or by patent : for those

who claim by prescription must suppose either a writ or patent

made to their ancestors ; though by length of time it is lost.

The creation by writ, or the queen's letter, is a summons to attend

the House of Peers, by the style and title of that barony which

the sovereign is pleased to confer : that by patent is a royal

grant to a subject of any dignity and degree of peerage. The
creation by writ is the more ancient way ; but a man is not

ennobled thereby, unless he actually takes his seat in the House

of Lords : and some are of opinion that there must be at least

" Gilb. Hist, of Exch. c. 3. barony by tenure cannot now exist.

" 1 Inst. 9 ; Seld. Jan. Aug). 2, § G6. Berkeley Case, Dom. Proc. 1861.'

•= Seld. Tit. of Hon. b. 2, o. 9, § .5. 'A
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two writs of summons, and a sitting in two distinct parliaments,

to evidence a hereditary barony :'* and therefore the most usual,

because the surest, way is to grant the dignity by patent, which

enures to a man and his heirs according to the limitations thereof,

though he never himself makes use of it. ' Although it is not

unusual ' to call up the eldest son of a peer to the House of

Lords by writ of summons, in the name of his father's barony,

because in that case there is no danger of his children's losing

the nobility in case he never takes his seat ; for they will succeed

to their grandfather, * an original creation by writ has been long

obsolete.' Creation by writ has, * however,' one advantage over

that by patent : for a person created by writ holds the dignity to

him and his heirs, without any words to that purport in the writ

;

but in letters patent there must be words to direct the in-

heritance, else the dignity enures only to the grantee for life.

For a man or woman may be created noble for their own lives,

and the dignity not descend to their heirs at all, or descend only

to some particular heirs : as where a peerage is limited to a man,

and the heirs male of his body by Elizabeth his present lady,

and not to such heirs by any former or future wife. * The grant

of a peerage for life merely does not, however, make the grantee

a lord of parliament.'®

Let us next tiike a view of a few of the principal incidents

attending the nobility, exclusive of their capacity as members

of parliament, and as hereditary counsellors of the crown, both of

which we have before considered. And first we must observe,

that in cases * of treason and felony ' a nobleman shall be tried

by his peers. The great are always obnoxious to popular envy :

were they to be judged by the people, they might be in danger

from the prejudice of their judges; and would moreover l)e

deprived of the privilege of the meanest subjects, that of being

tried by their equals, which is secured to all the realm by Magma
Charta, c. 29. It is said, that this does not extend to bishops :

who, though they are lords of parliament, and sit there by virtue

of their baronies which they hold jure ecclesiae, yet are not

ennobled in blood, and consequently not peers with the nobility.

As to peeresses, there was no precedent for their trial when
accused of treason or felony, till after Eleanor Duchess of

• Whitelocke, of Pari. ch. 114. • WeiuHeydaU Peerage, Sese. 1855-56.

VOL. I. 2 B
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Gloucester, wife to the Lord Protector, was accused of treason

and found guilty of witchcraft, in an ecclesiastical synod,

through the intrigues of Cardinal Beaufort. This very extra-

ordinary trial gave occasion to a special statute, 20 Hen. VI. c.

9, which declares the law to be, that peeresses, either in their

own right or by marriage, shall be tried before the same judica-

ture as other peers of the realm. If a woman, noble in her own
right, marries a commoner, she still remains noble, and shall be

tried by her peers : but if she be only noble by marriage, then

by a second marriage with a commoner, she loses her dignity

;

for as by marriage it is gained, by marriage it is also lost. Yet
if a duchess dowager marries a baron, she continues a duchess

still ; for all the nobility are pares, and therefore it is no degra-

dation. A peer, or peeress, either in her own right or by
marriage, cannot be arrested in civil cases : and they have also

many peculiar privileges annexed to their peerage in the course

of judicial proceedings. A peer sitting in judgment gives not

his verdict upon oath, like an ordinary juryman, but upon his

honour : but, when he is examined as a witness either in civil or

criminal cases, he must be sworn : for the respect, which the law

shows to the honour of a peer, does not extend so^far as to over-

turn a settled maxim, that in judicio non creditur nisi juratis.

The honour of peers is, however, so highly tendered by the law,

that it is much more penal to spread false reports of them and

certain other great officers of the realm, than of other men

:

scandal against them being called by the peculiar name of scan-

dalum magnatvm, and subjected to peculiar punishments by

divers ancient statutes.

A peer cannot lose his nobility, but by death or attainder

;

though there was an instance in the reign of Edward the Fourth

of the degradation of George Nevile, Duke of Bedford, by act of

parliament, on account of his poverty, which rendered him unable

to support his dignity.*^ But this is a singular instance : which

serves at the same time, by having happened, to show the power

' The preamble to the act is remark- " and causeth oftentimes great extortion,

able :
" Forasmuch as oftentimes it is " embracery, and maintenance to be had,

" seen, that when any lord is called to " to the great trouble of all such coimtries

" high estate, and hath not convenient " where such estate shall happen to be

:

" livelihood to support the same dignity, " therefore," &c.

" it induceth great poverty and indigence,
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of parliament ; and, by having happened but once, to show how
tender the parliament has been in exerting so high a power. It

has been said indeed, that if a baron wastes his estate, so that he

is not able to support the degree, the Iciifig may degrade him;

but it is expressly held by later authorities, that a peer cannot

be degraded but by act oi parliament.

The commonalty, like the nobility, are divided into several

degrees ; and as the lords, though different in rank, yet all of

them are peers in respect of their nobility, so the commoners,

though some are greatly superior to others, yet all are in law

peers, in respect of their want of nobility.

The first name of dignity, next beneath a peer, was anciently

that of vidames, vice-domini, or valva^ors : who are mentioned by

our ancient lawj^ers as viri magnte dignitatis; and Sir Edward
Coke speaks highly of them. Yet they are now quite out of use ;

and our legal antiquaries are not agreed upon even their origin

or ancient office.

Now, therefore, the first personal dignity, after the nobility, is

a knight of the order of St. George, or of the Garter ; first institutc^d

by Edward III. a.d. * 1348.' « Next, but not till after certiiin

official dignities, as privy councillors, the chancellors of the

exchequer and duchy of Lancaster, the chief justice of the

Queen's Bench, the master of the rolls, and the other English

judges, follows a knight hanneret ; who indeed by statutes 5 Ric.

II. St. 2, c. 4, and 14 Ric. II. c. 11, is ranked next after barons

;

and his precedence before the younger sons of viscounts was

confirmed to him by order of King James I., in the tenth year of

his reign. But in order to entitle himself to this rank, he must
have been created by the king in person, in the field, under the

royal banners, in time of open war. Else he ranks after haronets

;

who are the next order ; which title is a dignity of inheritance,

created by letters patent, and usually descendible to the issue

male. It was first instituted by King James I., a.d. 1611 ; in

order to raise a competent sum for the reduction of the province

of Ulster in Ireland : for which reason all baronets have the arms

of Ulster superadded to their family coat. Next follow knights

of the Bath ; an order instituted by King Henry IV. and revived

"= Seld. Tit. of Hon. b. 2, c. 5, § 14 ;
' Sir H. Nicolaa's Orders of Knighthood

;

Archxologin, vol. xxxi. p. 1.'

2 B 2
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by King George I. ' in 1725.' They are so called from the

ceremony ' formerly but not now observed ' of bathing the night

before their creation.** The last of these inferior nobility are

knights bachelors ; the most ancient though the lowest order of

knighthood amongst us ; for we have an instance of King Alfred's

conferring this order on his son Athelstan. The custom of the

ancient Germans was to give their young men a shield and a

lance in the great council : this was equivalent to the toga virilis

of the Romans : before this they were not permitted to bear arms,

but were accounted as part of the father's household ; after it,

as part of the community. Hence some derive the usage of

knighting, which has prevailed all over the western world, since

its reduction by colonies from those northern heroes. Knights

are called in Latin equites aurati : aurati from the gilt spurs they

wore ; and equites because they always served on horseback : for

it is observable that almost all nations call their knights by

some appellation derived from a horse.' They are also called in

our law milites, because they formed a part of the royal army, in

virtue of their feudal tenures ; one condition of which was, that

every one who held a knight's fee immediately under the crown,

which in Edward II. 's time^ amounted to 20Z. fer annum, was

obliged to be knighted, and attend the king in his wars, or pay a

fine for his non-compliance. The exertion of this prerogative as

an expedient to raise money in the reign of Charles I., gave great

offence; though warranted by law, and the recent example of

Queen Elizabeth ; but it was by the statute 16 Car. I. c. 16,

abolished ; and this kind of knighthood has, since that time, fallen

into great disregard.

These are all the names of dignity in this kingdom, esquires

and gentlemen being only names of worship. But before these

last the heralds rank all colonels, serjeants-at-law, and doctors

in the three learned professions.k

•^ * As to this order of knighthood, see J Stat, de milit. 1 Edw. II.

London Gazettes 25th May, 1847; and ^ The rules of precedence in England
16th August, 1850.' may be reduced to the following table,

' It does not appear that the English in which those marked * are entitled to

word knight has any reference to a horse

;

the rank here allotted them, by stat. 31

for knight, or cniht in the Saxon, sig- Hen. VIII. c. 10 ; marked f, by stat. 1

nifies puer, servus, or attendant. See W. & M. c. 22 ; marked ||, by letters

Seld. Tit. of Hon. b. 2, c. 5, § 33.— patent, 9, 10, & 14 Jac. I., which see in

[Christian.] Seld. Tit. of Hon. II. 5, 46, and II. 11,
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Esquires and gentlemen are confounded together by Sir

Edward Coke, who observes, that every esquire is a gentleman.

3; marked J, by ancient usage and

established custom ; for which see Cam-
den's Britan. tit Ordinet. Milles's Cata-

logue of Honour, edit. 1610, and Cham-
berlayne's Present State of England, p.

3, ch. iiL

TABLE OF PRECEDENCE.

^ c

* The Sovereign's children and grand-

children.
* brethren.
* uncles.
* nephews.
* Archbishop of Canterbury.'
* Lord Chancellor or KeoiHsr, if a

baron.
* Arclibishop of York.
* Lord Treasurer,
* Lord President of the Council,
* Lord Privy Seal,
* Lord Great Chamberlain. (But^

see 1 Geo. I. c. 3.)
* Lord High Constable.
* Lord Marshal.
* Ix)rd Admiral.
* Lord Steward of the Household.
* Lord Chamberlain of the House-

hold.
* Dukes.
* Marquesiies.

X Dukes' eldest soub.
* Earls.

X Marquesses' eldest sons.

X Dukes' younger sons.
* "Viscounts.

X Earls' eldest sons.

X Maniuesses' younger sons.
* Secretary of State, if a bishop.
* Bishop of London.
* Durham.
* Winchester.
* Bishops.
* Secretary of Stato, if a boron.
* Barons,

t SjKJaker of the House of Conmions.

t Lords Commissioners of the Great
Seal.

X Yisoouuts' eldest sons.

X Earls' younger sons.

X Barons' eldest sons.

II
Knights of the Garter.

II
Privy Ctiuncillors.

II
Chancellor of the Exchequer.

II
Chancellor of the Duchy.

11 Chief Justice Queen's Bench Division.

11 Master of the Rolls.

II
Chief Justice Common Pleas Division.

II
Chief Baron Exchequer Division.

Lords Justices of the Court of Appeal.
Vice Chancellors.

II
Judges of High Court.

II
Knights Bannerets Royal.

II
Viscounts' youuger sons.

II
Barons' youuger sons.

II
Bcut)net8.

H Knights Bannerets.

X Knights of the Bath.
Queen's Counsel.

Ber^eants-at-law.*

X Knights Bachelors.

II
Baronetn' eldest sons.

II
Knights' eldest sons.

11 Baronets' younger sons.

II
Knights' younger sous.

X Colonels.

X Doctors.

X Estjuires.

X Gentlemen.

X Yeomen.

X Tradesmen.

X Artificers.

X Labourers.

N.B. Married women and widows are entitled to the same rank among each other
as their husbands would respectively have borne between themselves, except such
rank is merely professional or official ; and unmarried women to the same nuik as
their eldest brothers would bear among men during the lives of their fathers.

• It is said that before the C«.>nquogt, by a con-
stitution of Po|)e Gregory, the two archbishops
wore equal in dignity, and in the number of
])ishoi)s sul^ject to tlielr authority, and that
William the Conqueror thought it prudent to
give precedence and superiority to the archbisliop
of Canterbury ; but Tliomas archbisbo]) of York
was unwilling to aclcnowledge his inferiority to
I^nfranc archliishop of Canterbury, and appealed
to the jmpc, who referred the matter to the king
and barous; and in a council lield ut Windsor
Castle they decided in favour of the archbishop of
Canterbury. But the archbishop of Vork long
afterwards refused to acquiesce in this decision, foi-

Bishop Godwin relates a curious and ludicrous
struggle which toi^k place in the reign of Henry
II., above one hundred years afterwards, between
Koger archbishop of York and Richard archbishop
of Canterbury for the cli&ir on the right hand of
the poi)c'8 legate. I'erhaps to this decision, and
their former equality, we may refer the present
distinction between tliem, viz., that the archbishop
of Canterbury is primat« of all England, and th«
archbishop of York is primate of England.

—

[Chrfstias.]
« ' Mr. .Serjeant Manning's Serviens ad Legem,

p 26.1. .Sir William Black«tone places Serjeants
immediately aJlcr Colonels.'
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and a gentleman is defined to be one qui arma gerit, who bears

coat armour, the grant of which adds gentility to a man's family

;

in like manner as civil nobility, among the Eomans, was founded

in the jus imaginum, or having the image of one ancestor at least,

who had borne some curule office. It is indeed a matter some-

what unsettled, what constitutes the distinction, or who is a real

esquire ; for it is not an estate, however large, that confers this

rank upon its owner. Camden, who was himself a herald, dis-

tinguishes them the most accurately ; and he reckons up four

sorts of them : 1. The eldest sons of knights, and their eldest

sons in perpetual succession. 2. The eldest sons of younger sons

of peers, and their eldest sons in like perpetual succession : both

which species of esquires Sir Henry Spelman entitles armigeri

natalitii. 3. Esquires created by the king's letters patent or

other investiture, and their eldest sons. 4. Esquires by virtue

of their offices: as justices of the peace, and others who bear

any office of trust under the crown. To these may be added
' barristers-at-law,' ^ and the esquires of knights of the bath, each

of whom constitutes three at his installation: and all foreign

* noblemen ;' for not only these, but the eldest sons of peers of

Great Britain, though frequently titular lords, are only esquires

in the law, and are so named in all legal proceedings. As for

gentlemen, says Sir Thomas Smith,"^ they may be made good

cheap in this kingdom ; for whosoever studieth the laws of the

realm, who studieth in the universities, who professeth the

liberal sciences, and, to be short, who can live idly, and without

manual labour, and will bear the port, charge, and countenance

of a gentleman, he shall be called master, and shall be taken

for a gentleman. A yeoman is he that hath free land of forty

shillings by the year; who was anciently thereby qualified

to serve on juries, vote for knights of the shire, and do any

other act, where the law requires one that is prohus et legalis

homo.

The rest of the commonalty are tradesmen, artificers, and

labourers; who, as well as all others, were required by the

statute 1 Hen. V. c. 5, to be styled by the name and addition

of their estate, degree, or mystery, and the place to which they

belonged or where they had been conversant, in all original writs

' Bex V. Brough, Esq. 1 Wils. 244. " Commonw. of England, b. 1, c. 20.
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of actions personal, appeals, and indictments, upon which process

of outlawry might be awarded ; in order, as it should seem, to

prevent any clandestine or mistaken outlawry, by reducing to a

specific certainty the person who is the object of its process.

' But no indictment, information, writ or pleading, is now vitiated

by the omission of such addition.'
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CHAPTEE XIII.

OF THE MILITAKY AND MARITIME STATES.

The military state includes the whole of the soldiery, or such

persons as are peculiarly appointed among the rest of the people

for the safeguard and defence of the realm.

In a land of liberty it is extremely dangerous to make a

distinct order of the profession of arms. In absolute monarchies

this is necessary for the safety of the prince, and arises from the

main principle of their constitution, which is that of governing

by fear ; but in free states the profession of a soldier, taken singly

and merely as a profession, is justly an object of jealousy. In

these no man should take up arms, but with a view to defend his

country and its laws : he puts not off the citizen when he enters

the camp ; but it is because he is a citizen, and would wish to

continue so, that he makes himself for awhile a soldier. The
laws, therefore, and constitutions of these kingdoms know no

such state as that of a perpetual standing soldier, bred up to no

other profession than that of war : and it was not till the reign

of Henry VII. that the kings of England had so much as a guard

about their persons.* *•

In the time of our Saxon anc^tors, as appears from Edward
the Confessor's laws, the military force of this kingdom was in

the hands of the dukes or heretochs, who were constituted

through every province and county in the kingdom : being taken

out of the principal nobility, and such as were most remarkable

for being " sapientes jideles, et animosi." Their duty was to lead

and regulate the English armies, with a very unlimited power

;

" prout eis visum fuerit, ad honorem coronas et utilitatem regni."

And because of this great power they were elected by the people

» The yeomen of the guard, established first fifty, and seems never to have ex-

by Hen. VII. in 1485, are to be considered ceeded two hundred. (Hallam, Con. Hist.

more as the king's domestic servants vol. ii. ch. ix.)

than as soldiers. Their number was at
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in their full assembly, or foUgnote, in the same manner as

sheriffs were elected : following still that old fundamental maxim
of the Saxon constitution, that where any oflBcer was intrusted

with such power, as if abused might tend to the oppression of

the people, that power was delegated to him by a vote of the

people themselves.*' So too, among the ancient Germans, the

ancestors of our Saxon forefathers, they had their dukes as well

as kings, with an independent power over the military, as the

kings had over the civil state. The dukes were elective, the

kings hereditary : for so only can be consistently understood

that passage of Tacitus, " reges ex nohilitate, duces ex virtute

suniunt ;" in constituting their kings, the family or blood-royal

was regarded, in choosing their dukes or leaders, warlike merit

:

just as Caesar relates of their ancestors in his time, that whenever

they went to war, by way either of attack or defence, they elected

leaders to command them.*' This large share of power, thus

conferred by the people, though intended to preserve the liberty

of the subject, was perhaps unreasonably detrimental to the

prerogative of the crown ; and accordingly we find a very ill use

made of it by Edric Duke of Mercia, in the reign of King
Edmund Ironside, who, by his oflSce of duke or heretoch, was

entitled to a large command in the king's army, and by his

repeated treacheries at last transferred the crown to Canute the

Dane.

It seems universally agreed by all historians, that king Alfred

first settled a national militia in this kingdom, and by his

prudent discipline made all the subjects of his dominion soldiers

;

but we are unfortunately left in the dark as to the particulars of

this his so-celebrated regulation.**

Upon the Norman Conquest the feudal law was introduced

here in all its rigour, the whole of which is built on a military

plan. I shall now enter into the particulars of that constitution,

which belongs more properly to the next part of our commen-
taries; but shall only observe, that in consequence thereof all

* LL. Edward the Confessor, 1 Thorpe, death of Edward the Confessor, though

p, 456. See also Bede, Ecclesiastical a stranger to the royal blood, to mount.
History, 1. 5, c. 10. for a short space, the tlirono of tliis

' De Bell. Gall. 1. 6, c, 22. kingdom, in prejudice ofEdgar Atheling,
"* ' Sir W. Blackstone says " the Dukes the rightful heir." 'Harold was elected

seem to have been left in possession of king on the death of the Confessor. His
too large and independent a power; command of the forces may have con-

which enabled Duke Harold, on the tribnted to that result.'



378 THE MILITARY AND MARITIME STATES.

the lands in the kingdom were divided into what were called

knights' fees, in number above sixty thousand; and for every

knight's fee a knight or soldier, miles, was bound to attend the

king in his wars, for forty days in a year ; in which space of

time, before war was reduced to a science, the campaign was

generally finished, and a kingdom either conquered or victorious.

By this means the king had, without any expense, an army of

sixty thousand men always ready at his command. And, accord-

ingly, we find one, among the laws of William the Conqueror,

which in the king's name commands and firmly enjoins the

personal attendance of all knights and others :
" quod haheant et

" teneant se semper in armis et equis, ut decet et oportet : et quod
" semper sint prompti et parati ad servitum suum integrum nobis

" explendum et peragendum, cum opus adfuerit, secundum quod
" debent de feodis et tenementis suis de jure nobis facere" This

personal service in process of time degenerated into pecuniary

commutations or aids, and at last even the military tenures of

the feudal system were abolished at the Kestoration, by statute

12 Car. II. c. 24.

In the meantime, we are not to imagine that the kingdom was

left wholly without defence in case of domestic insurrections, or

the prospect of foreign invasions. Besides those who by their

military tenures were bound to perform forty days' service in the

field, first the assize of arms, enacted 27 Hen. II., and afterwards

the statute of Winchester, under Edward I., obliged every man,

according to his estate and degree, to provide a determinate

quantity of such arms as were then in use, in order to keep the

peace: and constables were appointed in all hundreds by the

latter statute to see that such arms were provided. These

weapons were changed by the statute 4 & 5 Ph. & M. c. 2, into

others of more modern service; but both this and the former

provisions were repealed in the reign of James I. While these

continued in force, it was usual from time to time for our princes

to issue commissions of array, and send into every county officers

in whom they could confide to muster and array, or set in military

order, the inhabitants of every district; and the form of the

commission of array was settled in Parliament in the 5 Hen. IV.,

so as to prevent the insertion therein of any new penal clauses,^

But it was also provided,* that no man should be compelled to

« Rushworth, part 3, pp. 662, 667 ; see Stat. 1 Edw. III. st. 2, cc. 5, 7 ; 25

8 Rym. 374, &c. Edw. III. st. 5, c. 8, ' recited and con-
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go out of the kingdom at any rate, nor out of his shire but in

cases of urgent necessity ; nor should provide soldiers unless by

consent of parliament. About the reign of King Henry VIII., or

his children, lieutenants began to be introduced,*' as standing re-

presentatives of the crown, to keep the counties in military order
;

for we find them mentioned as known officers in the statute 4 & 5

Ph. & M. c. 3, though they had not then been long in use, for

Camden speaks of them** in the time of Queen Elizabeth, as

extraordinary magistrates constituted only in times of difficulty

and danger ; but the introduction of these commissions of lieu-

tenancy, which contained in substance the same powers as the old

commissions of array, caused the latter to fall into disuse.

In this state things continued, till the repeal of the statutes of

armour in the reign of King James I. : after wliich, when King
Charles I. had, during his northern expeditions, issued com-

missions of lieutenancy, and exerted some military powers, which,

having been long exercised, were thought to belong to the crown,

it beciime a question in the Long Parliament, how far the power

of the militia did inherently reside in the king ; being now un-

supjKjrted by any statute, and founded only upon immemorial

usage. This question, long agitated with,great heat and resent-

ment on both sides, became at length the immediate cause of the

fatal rupture between the king and his parliament : the two

Houses not only denying this prerogative of the crown, tho

legality of which perhaps might be somewhat doubtful ; but

also seizing into their own hands the entire jx)wer of the militia, of

the illegality of which step there could never be any doubt at all.

Soon after the restoration of Charles II., when the military

tenures were abolished, it was thought proj)er to ascertain tho

power of the militia, to recognise the sole right of the crown to

govern and command them, and to put the whole into a more
regular method of military subordination ;• and the order in

firmed by the 4 Hen. lY. c. 13; see Hal- in its first institution to have been as

lam, Con. Hist. vol. iL ch. ix.' much civil and judicial as military. The
« 15 Rym. 75. first commissions styled the lord-Iieu-
•• Brit. 103, edit. 1594. This great tenants tho king's justices as well as

office was first created in tho third year lieutenants, and they were to inquire of

of Edward VI., in consequence of tho all treasons, Ac. Strypo's Eccles. Mem.
many disturbances in several countries 2. 178.

—

[Coleridge.]

by tho followers of the old religion ' 13 Car. IL st. l,c. G; 13 & 14 Car.

against the new establishment. It seems II. c. 3 ; 15 Car. II. c. 4.
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which the militia now stands by law is principally built upon the

statutes which were then enacted. They have no doubt been

repealed ;• but many of their provisions are re-enacted, with the

addition of some new regulations, by the present militia laws ;''

the general scheme of which is to discipline a certain number of

the inhabitants of every county, chosen by ' ballot if necessary,

and to serve for a period not exceeding six' years ; the person so

chosen or drawn being compelled to serve or procure a substitute.

For the last half century the militia force, whenever called out,

has been sufficiently supplied with volunteers, without having

recourse to the compulsory process of the ballot, the right to put

in force which has been from time to time suspended by special

acts of parliament. The militia regiments were formerly officered

by the lord-lieutenant, the deputy-lieutenants, and other principal

landholders, under a commission from the crown, 'a certain

qualification in real property being required for each rank. The

property qualification of officers below the rank of captain was

abolished by the statute 15 & 16 Vict. c. 50, and personal estate

was at the same time made a sufficient qualification for deputy-

lieutenants, captains, and officers of higher rank. No property

qualification is now required;^ and all officers are appointed

directly by the crown, the first commission of sub-lieutenant only

being given to persons recommended by the lord lieutenant.'™

The militia are not to be drawn out and embodied—save in case

of imminent national danger or great emergency; the cause

being first communicated to parliament if it be then sitting, or

declared in council and notified by proclamation if parliament

be not sitting. They are not compellable to march out of their

counties, unless in case of invasion or actual rebellion within the

realm, or any of its dominions or territories, nor in any case com-

pellable to march out of the kingdom. ' And, therefore, during

the war with Russia an act of parliament was necessary to enable

the queen to accept the services of the militia out of the realm.'"*'

They are to be exercised at stated times : and their discipline in

general is liberal and easy ; but when drawn out into actual

J 26 & 27 Vict. c. 125. c. 69, s. 9.

^ 42 Geo. III. c. 90; 38 & 39 Vict. c. "" 18 & 19 Vict. c. 1. 'Tliey may now

69. volunteer to servo in Malta, Gibraltar,

' 32 Vict. c. 13. the Channel lalands, and the Isle of

"• See now the Statute 38 & 39 Vict. Man.'
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service, they are subject to the rigour of *the Mutiny Act,

noticed hereafter, and the articles of war framed under its

authority,' as necessary to keep them in order. This is the con-

stitutional security which our laws have provided for the public

peace, and for protecting the realm against foreign or domestic

violence ;
* and their services may, accordingly be continued, if

they think fit to join the Reserve forces of Militia, so as to be

able to serve with the army in case of invasion or imminent

danger.' °

When the nation was engaged in war, more veteran troops and

more regular discipline were esteemed to be necessary than could

be expected from a mere militia. And therefore at such times

more rigorous methods were put in use for the raising of armies,

and the due regulation and discipline of the soldiery : which are

to be looked upon only as temporary excrescences bred out of

the distemper of the state, and not as any part of the permanent

and perpetual laws of the kingdom. For martial law, which is

built upon no settled principles, but is entirely arbitrary in its

decisions, is, as Sir Matthew Hale observes," in truth and reality

no law, but something indulged rather than allowed as a law.

The necessity of order and discipline in an army is the only thing

which can give it countenance ; and therefore it ought not to he

permitted in time of peace, when the courts are open for all

persons to receive justice according to the laws of the land.

Wherefore Thomas Earl of Lancaster being condemned at Ponte-

fract, 15 Edw. II., by martial law, his attainder was reversed

1 Edw. III., because it was done in time of peace. And it is

laid dov^Ti by Sir Edward Coke that if a lieutenant, or other that

hath commission of martial authority, doth in time of peace hang
or otherwise execute any man by colour of martial law, this is

murder : for it is against Magna Charta. The Petition of Right"

moreover enacts, that no soldier shall be quartered on the subject

without his own consent : and that no commission shall issue to

proceed within this land according to martial law. And whereas,

after the Restoration, Charles II. kept up about five thousand

regular troops, by his own authority, for guards and garrisons

;

which James II. by degrees increased to no less than thirty

thousand, all paid from his own civil list ; it was made one of

the articles of the Bill of Rights,** that the raising or keeping a

» 30 & 31 Vict. c. 111. p 3 Car. I. c. 1 ; 31 Car. II. c. 1.

• Hist. C. L. c. 2. 1 Stat 1. Wr& M. st. 2, c. 2.
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standing army within the kingdom in time of peace, unless it bo

with the consent of parliament, is against law.

But, as the fashion of keeping standing armies, which was first

introduced by Charles VII. in France, a.d. 1445,'" has long

universally prevailed over Europe, though some of its potentates,

being unable themselves to maintain them, are obliged to have
recourse to richer powers, and receive subsidiary pensions for that

purpose, it has also for many years past been annually judged
necessary by our legislature for the safety of the kingdom, the

defence of the possessions of the crown of G-reat Britain, and the

preservation of the balance of power in Europe, to maintain even
in time of peace a standing body of troops, under the command
of the crown ; who are however ipso facto disbanded at the ex-

piration of every year, unless continued by parliament.

To prevent the executive power from being able to oppress,

says Baron Montesquieu,^ it is requisite that the armies with

which it is intrusted should consist of the people, and have the

same spirit with the people ; as was the case at Kome till Marius

new-modelled the legions by enlisting the rabble of Italy, and
laid the foundation of all the military tyranny that ensued.

Nothing then, according to these principles, ought to be more
guarded against in a free state, than making the military power,

when such a one is necessary to be kept on foot, a body too

distinct from the people. Like ours, it should wholly be com-

posed of natural subjects ;* it ought only to be enlisted for a

short and limited time ; the soldiers also should live intermixed

with the people; no separate camp, no barracks, no inland

fortresses should be allowed. And perhaps it might be still

better, if, by dismissing a stated number, and enlisting others

at every renewal of their term, a circulation could be kept up
between the army and the people, and the citizen and the soldier

be more intimately connected together.

' To keep this body of troops in order,' an annual act of parlia-

ment likewise passes, " for punishing mutiny and desertion, and
" for the better payment of the army and their quarters." " This

' Robertson, Oha. V. i. 94. foreigners, during the continuance of the
" Sp. L. 11, 6. war with Russia.

' The crown was authorized by 18 & " " The king retains the power of the

19 Vict, c 2, passed only after consider- sword, but the parliament retains that of

able debate and opposition, to enlist the purse, so that they must both agi-ee



THE ANNUAL MUTINY ACT. 383

statute commences with the important recital, that " the raising

" or keeping a standing army within the United Kingdom of

" Great Britain and Ireland in time of peace, unless it be with

the consent of parliament, is against law ;" but that it is adjudged

necessary by the sovereign and parliament, that a body of forces

should be continued for the safety of the kingdom, and the

defence of the possessions of the crown.^ The statute next limits

the number of forces, and after further reciting that " no man
" can be prejudged of life or limb, or subjected in time of peace

" to any kind of punishment within this realm, by martial law,

" or in any other manner than by judgment of his peers, and
" according to the known and established laws of this realm

;

" yet, nevertheless, it being requisite, for the retaining all the

" before-mentioned forces in their duty, that an exact discipline

" be observed, and that soldiers who shall mutiny or stir up
" sedition, or shall desert Her Majesty's service, or be guilty of

" crimes and offences to the prejudice of good order and military

" discipline, be brought to more exemplary and speedy punish-

" ment than the usual forms of the law will allow ;" it proceeds

to confer power on the sovereign to make " articles of war for the

" better government of the forces ;" with the limitation that no

person shall by such articles of war be subject to suffer any

punishment extending to life or limb, or be kept in penal servi-

tude, except for crimes which are expressly made punishable in

this way, by the statute itself.'

* After enumerating the persons subject to its enactments, the

statute proceeds to authorize the holding of general, garrison,

district and regimental courts-martial ; to specify the respective

powers of each, and to prescribe the mode in which they are to

be constituted and held, the procedure on trials, the examination

of witnesses on oath, and the preservation of the sentences of the

court.'

* The jurisdiction generally is to try and punish offences against

the articles of war, and the provisions of the statute itself, by
which,' among other things, it is enacted, that if any oflScer or

soldier shall excite or join any mutiny, or, knowing it, shall

not give notice to the commanding officer ; or shall desert Her

to draw the sword, or else leave it in the old recital that this was necessary for

bcabbard, which is the beat place for it." the preservation of the balance of power

Whitclockc, Mem. in Europe has at last been abandoned.'

' See, for instance, 38 Vict. c. 7. ' The
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Majesty's service, or sleep upon his post, or leave it before he is

relieved, or hold correspondence with a rebel or enemy, or strike

or use violence to his superior officer, or shall disobey his lawful

commands : such offender shall suffer such punishment as a court

martial shall inflict, though it extend to death itself.

'The statute provides for the trial by court martial of any
officer or soldier who embezzles, steals, or wilfully misapplies

money, provisions, ammunition, or other stores, and for the

punishment of any such offence by penal servitude, fine, im-

prisonment, or reduction to the ranks. No court martial can,

in time of peace, sentence any soldier to corporal punishment,

but, while in actual service, corporal punishment not exceed-

ing fifty lashes may be inflicted for mutiny, insubordination,

desertion, drunkenness, disgraceful conduct, or breach of the

articles of war. In certain cases forfeiture of pay may be imposed

as part of the sentence. Minute regulations are made by the

statute as to the enlistment and attesting of recruits, for the

billeting of troops and the supply of carriages, and for the ap-

prehending and detaining of deserters by summary proceedings

before justices, the enactments of the Petition of Right being

suspended in that respect.'

* The object of the Mutiny Act, therefore, is to create a court

invested with authority to try those who are a part of the army,

in all their different descriptions of officers and soldiers, and the

object of the trial is limited to breaches of military duty. Even

by that extensive power granted by the legislature to the crown

to make articles of war, these articles are to be for the better

government of the forces, and can extend no further than they

are thought necessary to the regularity and discipline of the

army. To these courts " all persons who are or shall be com-
" missioned or in pay, as an officer, or who are or shall be listed

" or in pay as a non-commissioned officer or soldier " are amenable

in respect of all matters specified in the articles of war ; offences

against which can only be tried by courts martial, the courts of

common law having no power to interfere to protect the soldier,

so long as these tribunals do not exceed their jurisdiction.'
"*'

However expedient the most strict regulations may be in time

of actual war, yet in times of profound peace a little relaxation

of military rigour would not, one should hope, be productive of

" See the judgment of Lord Loughborough in Grant v. Gould, 2 Hen. Bl. GO.
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much inconvenience. And, upon this principle, though ' by the

statutes 18 Henry VI. c. 19, and 2 & 3 Edw. VI. c. 2, which re-

mained in force till recently,''' though not attended to, desertion

in time of war was made a capital felony, and triable by a jury

and before justices at the common law
;
yet, by our ' present

military laws,' a much lighter punishment is inflicted for desertion

in time of peace. So, by the Roman law also, desertion in time

of war was punished with death, but more mildly in time of

tranquillity.^ But our Mutiny Act makes no such distinction

:

for any of the faults above mentioned are equally at all times

punishable with death itself, if a court martial shall think proper.

This discretionary power of the court martial is indeed to be

guided by the directions of the crown ; which, with regard to

military offences, has almost an absolute legislative power. " Her
" Majesty," says the act, " may make articles of war for the better

" government of Her Majesty's forces, which shall be judicially
'* taken notice of by all judges and in all courts whatsoever." A
vast and most important trust ! an unlimited power to create

crimes, and annex to them any punishments, not extending to

life or limb. These are indeed forbidden to be inflicted, except

for crimes declared to be so punishable by this act ; which crimes

we have just enumerated, and among which, we may observe that

any disobedience to lawful commands is one. Perhaps in some
future revision of this act, which is in many respects hastily

penned, it may be thought worthy the wisdom of parliament to

ascertain the limits of military subjection, and to enact express

articles of war for the government of the army, as * has been

'

done * more than once ' for the government of the navy ; especi-

ally as, by our present constitution, ' those ' who serve their country
' and receive pay ' as militia, are annually subjected to the same
arbitrary rule during their time of exercise.

One of the greatest advantages of our English law is, that not

only the crimes themselves which it punishes, but also the penal-

ties which it inflicts, are ascertained and notorious : nothing is

left to arbitrary discretion ; the sovereign by his judges dispenses

what the law has previously ordained ; but is not himself the

legislator. How much therefore it is to be regretted that a set

of men, whose bravery I^as so often preserved the liberties of their

" Stat. Law. Rev. Act, 1863. ' Ff. 49, 10, 28.

VOL. I. 2 C
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country, should be reduced to a state of servitude in the midst of

a nation of freemen ! for as Sir Edward Coke informs us, it is one

of the genuine marks of servitude to have the law, which is our

rule of action, either concealed or precarious ;
" misera est servitus

" uhijus est vagum aut incognitum" Nor is this state of servitude

quite consistent with the maxims of sound policy observed by
other free nations. For the greater the general liberty is which

any state enjoys, the more cautious has it usually been in in-

troducing slavery in any particular order or profession. These

men, as Baron Montesquieu observes,^ seeing the liberty which

others possess, and which they themselves are excluded from, are

apt, like eunuchs in the eastern seraglios, to live in a state of

perpetual envy and hatred towards the rest of the community
;

and indulge a malignant pleasure in contributing to destroy

those privileges to which they can never be admitted. Hence
have many free states, by departing from this rule,been endangered

by the revolt of their slaves : while in absolute and despotic

governments, where no real liberty exists, and consequently no

invidious comparisons can be formed, such incidents are extremely

rare. Two precautions are therefore advised to be observed in all

prudent and free governments : 1. To prevent the introduction

of slavery at all : or, 2. If it be already introduced, not to intrust

tliose slaves with arms ; who will then find themselves an over-

match for the freemen. Much less ought the soldiery to be an

exception to the people in general, and the only state of servitude

in the nation.

' The time of service in the army is now limited to twelve

years,* but the enlistment may be for a part of that time in the

army, and the residue in the Beserve forces, established under

the statute 30 & 31 Vict. c. 110 ; and to which several of the

provisions of the Mutiny Act apply. But ' as soldiers by the

Mutiny Act are thus put in a worse condition than any other

subjects, so, by the humanity of our standing laws, they are in

some cases put in a much better. By statute 43 Eliz. c. 3, a

weekly allowance was granted, to be raised in every county for

the relief of soldiers sick, hurt, and maimed ;
' and although this

particular statute has been repealed, such soldiers are by various

acts now entitled to pensions ;' nor must the royal hosj)ital at

' Sp. L. 15, 12. " 33 & 34 Vict. c. 67.
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Chelsea, for such as are worn out iu their duty, be forgotten.''

* By the annual Mutiny Act, soldiers cannot be taken on any

process or execution, except for indictable offences, or for debts

amounting to 30Z. exclusive of costs f and ' any soldiers in actual

military servdce may make nuncupative wills, and dispose of their

goods, wages, and other personal chattels, without those forms,

solemnities, and expenses, which the law requires in other cases.**

Our law does not indeed extend this privilege so far as the civil

law : which carried it to an extreme that borders upon the

ridiculous. For if a soldier, in artievlo mortis, wrote anything in

bloody letters on his shield, or in the dust of the field with the

sword, it was a very good military testament.^

* Finally, to encourage habits of frugality, military savings*

banks have been recently established for the soldiers, and other

facilities given for their education and amusement.'

'

* Besides the militia and regular army, numerous corps of

yeomanry and volunteers were organized during the war with

France. Several of the former are still annually mustered for a

short period for the purpose of exercise and drill ;•* but they

are few in number when compared with the rifle and artillery

volunteers, which have recently sprung into existence.*'*

And thus much for the military state, as acknowledged by the

laws of England.

The ma/riiime state is nearly related to the former. The royal

navy of England has ever been its greatest defence and ornament

;

it is its ancient and natural strength ; the floating bulwark of

the island ; an army, from which, however strong and jx)werful,

no danger can ever be apprehended to liberty : and accordingly

it has been assiduously cultivated, even from the earliest ages.

To so much perfection was our naval reputation arrived in the

twelfth century, that the code of maritime laws, which are called

the Laws of Oleron, and are received by all nations in Europe

as the ground and substruction of all their marine constitutions,

" 47 Geo. m. St. 2, c. 25 ; 7 Geo. IV. • Cod. 6, 21, 15.

c. 16; 2 & 3 Will. IV. c 106 ; 5 & 6 ' 5 & 6 Vict. c. 71 : 8 & 9 Vict. c. 27;

Vict. c. 70; G & 7 Vict. c. 31 ; 10 A 11 12 & 13 Vict. c. 71 ; 22 & 23 Vict c. 20.

Vict. 0. 4. « 44 Geo. III. c. 54 ; 44 Geo. III. c. 94 ;

" 38 Vict. c. 7, s. 40. 46 Geo. III. c. 125; 56 Geo. III. c. 39;
" Stat. 29 Car. II. c. 3 ; 5 & 6 W. & M. 57 Geo. UI. c. 44 ; 7 Geo. IV. c. 58.

c. 21, § 6; 55 Geo. III. c. 104; 7 Will. " The Volunteer Act, 18li3; thoVolun-

IV. and 1 Vict. c. 26. teer Act, 1869.

2 c 2



388 THE MILITARY AND MARITIME STATES.

was confessedly compiled ' at the Isle of Oleron, on the coast of

France, then part of the possessions of the crown of England.

And yet, so vastly inferior were our ancestors in this point to the

present age, that even in the maritime reign of Queen Elizabeth,

Sir Edward Coke thinks it matter of boast, that the royal navy

of England then consisted of tliree-and-thirty ships.J

Many laws have been made, ' having for their immediate object

'

the supply of the royal navy with seamen ; for their regulation

when on board ; and to confer privileges and rewards on them

during and after their service.

I. First, for their supply. The power of impressing seafaring

' 'Blackstone, quoting 4 Inst. 144,

Coutunies de la Mer, 2, says,' by our

King Kichard I. ;
' but this is a mistake.

Ludcrs's Inquiry into the Origin of the

Laws of Oleron.'

^ The flourishing comlition of our

marine ' was long attributed ' to the pro-

visions of the statutes called tlie Naviga-

tion Acta; whereby, ' it was said,' the

Constant increase of English shipping

and seamen was not only encouraged,

but rendered unavoidably necessary.

By the statute 5 Ric. II. c. 3, in order

to augment the navy of England, then

greatly diminished, it was ordained, that

none of the king's liege people should

sliip any mercliundize out of or into the

rfealm but only in ships of the king's

ligeance, on pain of forfeiture. In the

next year, by statute 6 Ric. II. c. 8, this

provision was enervated, by only obliging

the merchants to give English ships, if

able and sufficient, the preference. But

one of the most important statutes for

the trade and commerce of these king-

doms was that Navigation Act, the rudi-

ments of which were first framed in 1650,

with a narrow partial view : being in-

tended to mortify our own sugar islands,

which were disaffected to the parliament,

and still held out for Charles II., by

stopping the gainful trade which they

then carried on with the Dutch : and at

the same time to clip the wings of those

our opulent and aspiring neighbours.

This prohibited all .ships of foreign

nations from trading with any English

plantations without licence frorn the

council of state. In 1(551, the prohibi-

tion was extended also to the mother-

country : and no goods were suffered to

be imported into England, or any of its

dependencies, in any other than English

bottoms; or in the ships of that Euro-

pean nation of which the merchandize

imported was the genuine growth or

manufacture. At the Restoration the

former provisions were continued by

statute 12 Car. II. c. 18, with this very

material addition, that the master and

three-fourths of the mariners should also

be English subjects.

' It would be an idle and wearisome

task now to trace the various Navigation

Acts, maintaining, down to a recent

period, the same leading feature of ex-

clusive trading, by which, as the titles

of the acts show, it was thought British

shipping and navigation were encouraged.

The first great step in favour of free

trade was effected by 12 & 13 Vict. c. 29,

whereby the exclusive privileges ofBritish

ships were limited in effect to the coasting

trade. But that act was almost entirely

repealed by 16 & 17 Vict. c. 107 ; and

the entire trade of this country thrown

open to vessels of all nations, with very

satisfactory results hitherto, both as re-

gards commerce and private enterprise,

and no ill effect on the manning of the

royal navy.'
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men for the sea service by the royal commission has been a matter

of some dispute, and submitted to with great reluctance ; though

it has very clearly and learnedly been sho>\'n by Sir Michael

Foster," that the practice of impressing and granting powei-s to

the admiralty for that purpose is of very ancient date, and has

been uniformly continued by a regular series of precedents;

whence he concludes it to be part of the common law,' ' and its

legality cannot now be doubted.'" The difficulty arose from this,

that no statute expressly declared this power to be in the crown,

though many of them very strongly implied it. The statute

2 Ric. II. c. 4, speaks of mariners being arrested and retained for

the king's service, as of a thing well known and practised without

dispute : and provides a remedy against their running away.

By 2 & 3 Ph. & M. c. 16, if any waterman, who uses the River

Thames, shall hide himself during the execution of any com-

mission of pressing for the king's service, he is liable to heavy

penalties. By another, 5 Eliz. c. 5, no fisherman shall be taken

by the queen's commission to serve as a mariner ; but the com-

mission shall be first brought to two justices of the peace inhabit-

ing near the sea-coast where the mariners are to be taken, to the

intent that the justices may choose out and return such a number
of able-bodied men, as in the commission are contained to serve

Her Majesty. By other statutes, especial protections are allowed

to seamen in particular circumstances to prevent them from

being impressed ;
* and lastly, by the statute 5 & 6 Will. IV. c.

24," it is enacted that no person shall be detained against his

consent in the naval service for a longer period than five years

;

that after such service he shall be entitled to a certificate and
protection from impressn^ent ; and that in the event of his con-

tinuing to serve, he shall be entitled to a fresh bounty.' Ferry-

men are also said to be privileged from being impressed, at

common law. All which do most evidently imply a power of

impressing to reside somewhere ; and, if anywhere, it must, from

the spirit of our constitution, as well as from the frequent mention

of the king's commission, reside in the crown alone, and * accord-

ingly it has been so determined.' **

But, beside this method of impressing, which is only defensible

" Rep. 154. 5 T. B. 277 : 5 & 6 WiU. IV. c. 24, 88.

' See also Colomb. 245 ; Barr. Observ. 2 and 5.

on the Stat. 334. " Amended by 16 & 17 Vict c. 69.

" Sex V. TtMs, Cowp. 512 ; Ex. p. Fox, ' Rex v. Tubbs, Cowp, 512,
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from public necessity, to which all private considerations must
give way, there are other ways that tend to the increase of seamen,

and manning the royal navy. ' And the voluntary enlistment of

seamen is now so effectually encouraged,^ that the ships of the

navy are effectually manned without any recourse to the revolting

system of kidnapping which was formerly carried on during war.'

Guardians ' are authorized to ' bind out poor boys apprentices

to masters of merchantmen;^ and great advantages in point of

wages are given to seamen, in order to induce them to enter into

the naval service, 'or the reserve volunteer forces.'^

About the middle of King William's reign a scheme was set on

foot for a register of seamen to the number of thirty thousand,

for a constant and regular supply of the king's fleet ; with great

privileges to the registered men, and, on the other hand, heavy

penalties in case of their non-appearance when called for. This

registry, being judged to be ineffectual as well as oppressive, was

abolished by 9 Ann. c. 21 ;
' but has been again revived with

careful provisions for forming and maintaining a register of all

seamen engaged in the merchant service f the masters and mates

of which may also be enrolled to serve as officers of reserve to the

royal navy.'

2. The method of ordering seamen in the royal fleet, and

keeping up a regular discipline there, is directed by certain

express rules, articles, and orders, first enacted by the authority

of parliament soon after the Restoration, ' and now contained in

the statute 29 & 30 Vict. c. 109.'" In these articles of the navy

almost every possible offence is set down, and the punishment

thereof annexed ; in which respect thQ seamen have much the

advantage over their brethren in the land-service ; whose articles

of war are not enacted by parliament, but framed from time to

time at the pleasure of the crown. Yet from whence this dis-

> 5 & G Will. IV. c. 24 ; 113 & 17 Vict. 17 & 18 Vict. c. 104.

c. 69; 17 & 18 Vict. c. 18. . " Stat. 13 Car. II. st. 1. c. 9. 'The
" 17 & 18 Vict. o. 104, ss. 141-145. navy articles were remodelled by 22
" Stat. 31 Geo. II. c. 10. Geo. II, c. 33, and afterwards amended,
" See 22 & 23 Vict. c. 40 as to Re- first by 19 Geo. III. c. 17, and latterly

serve force of seamen ; 26 & 27 Vict. c. by 10 & 11 Vict. c. 59, and other acts,

69, and 35 & 36 Vict. c. 73, as to officers all of which have now been consolidated

of Merchant Service ; and 35 & 36 Vict. in one " Act to make provision for the

c. 77, as to naval artillery volunteers. discipline of the Navy."

'

' The Merchant Shipping Act, 1854,
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tinction arose, and why the executive power, which is limited so

properly with regard to the navy, should be so extensive with

regard to the army, it is hard to assign a reason: unless it

proceeded from the perpetual establishment of the navy, which

rendered a permament law for their regulation expedient ; and

the temporary duration of the army, which subsisted only from

year to year, and might therefore with less danger be subjected

to discretionary government. But whatever was apprehended at

the first formation of the Mutiny Act, the regular renewal of our

standing force at the entrance of every year has made this

distinction idle. For, if from experience we may judge of future

events, the army is now lastingly ingrafted into the British

constitution ; with this singularly-fortunate circumstance, that

any branch of the legislature may annually put an end to its

legal existence, by refusing to concur in its continuance.

* The Royal Marine forces are subject to the discipline of the

navy, while on board ship ; but are regulated, while on shore, by

an annual Marine Mutiny Act, containing a similar recital, and

corresponding provisions to those contained in the annual act

applicable to the army.'

3. With regard to the privileges conferred on sailors, they are

pretty much the same with those conferred on soldiers ; with

regard to relief when maimed, or wounded, or superannuated, by
* pensions out of the funds ' of the royal hospital at Greenwich

;

"

with regard also to the power of making nimcupative testaments

:

and farther, no seaman on board Her Majesty's ships can be

arrested for any debt, unless the same * were contracted pre-

viously to his having entered the service, and ' be sworn to

amount to at least * thirty ' pounds.

" 28 & 29 Vict. c. 89 ; 35 & 36 Vict. e. 67.
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CHAPTEE XIV.

OF MASTER AND SERVANT.

Having thus commented on the rights and duties of persons as

standing in the public relations of magistrates and people, the

method I have marked out now leads me to consider their rights

and duties in private economical relations.

The three great relations in private life are, 1. That of master

and servant : which is founded in convenience, whereby a man is

directed to call in the assistance of others, where his own skill

and labour will not be sufficient to answer the cares incumbent

upon him. 2. That of husband and wife ; which is founded in

nature, but modified by civil society : the one directing man to

continue and multiply his species, the other prescribing the

manner in which that natural impulse must be confined and

regulated. 3. That of parent and child ; which is consequential

to that of marriage, being its principal end and design : and it

is by virtue of this relation that infants are protected, main-

tained, and educated. But, since the parents, on whom this

care is primarily incumbent, may be snatched away by death

before they have completed their duty, the law has therefore

provided a fourth relation. 4. That of guardian and ward

;

which is a kind of artificial parentage, in order to supply the

deficiency, whenever it happens, of the natural. Of all these

relations in their order.

In discussing the relation of master and servant, I shall firstly

consider the several sorts of servants, and how this relation is

created and destroyed ; secondly, the effect of this relation with

regard to the parties themselves ; and, lastly, its effects with

regard to other persons.

I. As to the several sorts of servants ; I have formerly observed

that pure and proper slavery does not, nay cannot, subsist in
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England; such, I mean, whereby an absolute and unlimited

power is given to the master over the life and fortune of the

slave. And indeed it is repugnant to reason, and the principles

of natural law, that such a state should subsist anywhere. The

three origins of the right of slavery, assigned by Justinian,* are

all of them built upon false foundations.*' As, first, slavery is

held to arise ^^jure gentium," from a state of captivity in war

;

whence slaves are called mancipia, quasi manu capii. The

conqueror, say the civilians, had a right to the life of his captive,

and, having spared that, has a right to deal with him as he

pleases. But it is an untrue position, when taken generally, that

by the law of nature or nations a man may kill his enemy ; he

has only a right to kill him in particular cases ; in cases of

absolute necessity, for self-defence ; and it is plain this absolute

necessity did not subsist, since the victor did not actually kill

him, but made him prisoner. War is itself justifiable only on

principles of self-preservation ; and therefore it gives no other

right over prisoners, but merely to disable them from doing harm

to us, by confining their persons ; much less can it give a right

to kill, torture, abuse, plunder, or even to enslave an enemy,

when the war is over. Since, therefore, the right of making

slaves by captivity depends on a supposed right of slaughter,

that foundation failing, the consequence drawn from it must fail

likewise. But, secondly, it is said that slavery may begin **jure

dvili;" when one man sells himself to another. This, if only

meant of contracts to serve or work for another, is very just : but

when applied to strict slavery, in the sense of which we speak, is

also impossible. Every sale implies a price, a quid pro quo, an

equivalent given to the seller in lieu of what he transfers to the

buyer: but what equivalent can be given for life and liberty,

both of which, in absolute slavery, are held to be at the master's

disposal ? His property, also, the very price he seems to receive,

devolves ipso facto to his master the instant he becomes his slave.

In this case, therefore, the buyer gives nothing, and the seller

receives nothing; of what validity then can a sale be which

destroys the very principles upon which all sales are founded ?

Lastly, we are told, that besides these two ways by which slaves

" fiunt," or are acquired, they may also be hereditary ;
" servi

nasewitur ;" the children of acquired slaves are jure naiurss, by

• lust. 1, 3, 4. •> Montesq. Sq. L, xv. 2.
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a negative kind of birthright, slaves also. But this, being built

on the two former rights, must fall together with them. If

neither captivity nor the sale of one's self can by the law of

nature and reason reduce the parent to slavery, much less can

they reduce the offspring.

Upon these principles the law of England abhors, and will not

endure the existence of, slavery within this nation ; so that when
an attempt was made to introduce it by statute 1 Edw. VI. c. 3,

which ordained that all idle vagabonds should be made slaves,

and be fed upon bread, water, or small drink, and refuse meat

;

should wear a ring of iron round their necks, arms, or legs ; and
should be compelled by beating, chaining, or otherwise, to per-

form the work assigned them, were it never so vile ; the spirit of

the nation could not brook this condition even in the most

abandoned rogues; and therefore this statute was repealed in

two years afterwards.'^ And now it is laid down,'^ that a slave

or negro, the instant he lands in England, * or puts his foot on

the deck of a British man-of-war,' ^ becomes a freeman ; that is,

the law will protect him in the enjoyment of his person and his

property.

1. The first sort of servants acknowledged by the laws of

England, are metiial servants ; so called from being intra msenia,

or domestics.* The contract between them and their masters

arises upon the hiring. If the hiring be general, without any

particular time limited, the law construes it to be a hiring for

a year;^ upon a principle of natural equity that the servant

shall serve, and the master maintain him, throughout all the

revolutions of the respective seasons ; as well when there is work to

be done, as when there is not. But the contract may be made

for any larger or smaller term :
* and is by custom determinable

by a month's notice, or what is an equivalent in the case of the

servant, a month's wages.'
^

2. Another species of servants are called apprentices, from

"= Stat. 3 & 4 Edw. VI. c. 16. « Co. Litt. 42 ; Beeston v. Collyer, i

> Smith V. Brown, Salk. 666. Biiig. 309 : Faivcett v. Cash, 5 B. & Ad.
° Somerset's case, 11 St. Tr. 340 : Lofft. 904 ; Lilley v. Elwin, 1 1 Q. B. 742.

Rep. 1

.

'' Nowlan v. Ahlett, 2 Cr. M. & R. 54
;

• A governess is not a domestic ser- Fewings v. Tisdal, 1 Ex. 295.

vant, Fairman v. Oahford, 5 H. & N. 635.
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apprendre, to learn, and are usually bound for a term of years, by
deed indented, or indentures, to serve their masters, and be

maintained and instructed by them. This is usually done to

persons of trade, in order to learn their art and mystery ; and
sometimes very large sums are given with them, as a premium
for such their instruction : but it may be done to husbandmen,

nay, to gentlemen, and others. And children ' of poor persons

may be apprenticed out by the overseers * or guardians,' till

twenty-one years of age, to such persons as are thought fitting

:

who * although formerly ' com|)ellable to take them, * are no

longer subject to this involuntary engagement;'' for which

purposes our statutes have made the indentures obligatory, even

though such parish apprentice do not execute them.

3. A third species of servants are '^ workmen; an expreesion

which includes ' labourers, * servants in husbandry, journeymen,

artificers, handicraftsmen, miners, and any person engaged in

inamuxl labour,' who are only hired by the day or the week, and
do not live intra masnia, as part of the family.

Concerning labourers the statute 5 Eliz. c. 4, made many regu-

lations :
^ 1. Directing that all ix?r8on8 having no visible eifects

might be compelled to work : 2. Defining how long they should

continue at work in summer and in winter : 3. Punishing such

as left or deserted their work : 4. Emjwwering the justices at

sessions, or the sherifi" of the county, to settle their wages : and,

5. Inflicting penalties on such as either gave or exacted more
wages than were so settled. * This act and several others attempt-

ing to regulate the value of labour have now been repealed ; and
differences between masters and workmen, an expression which

includes apprentices to a workman, upon whose binding either no

' Stat. 43 Eliz. c. 2 ; 8 & 9 W. & M. any visible livelihood, were by this act

c. 30; 18 Goo. III. c. 47; * 42 Goo. III. compellable by two justices to go out

46; 56 Geo. III. c. 139; 4& 5 Will. IV. to eorvice in the husbandry or certain

c. 35 ; 7 & 8 Vict. c. 101 ; 14 & 15 Vict. specific trades, for the promotion of

c. 11 ; and as to the sea service, The honest induutry : and no master was to

Merchant Shipping Act, 1854.' put away his servant, or servant leave
J 7 & 8 Vict. c. 101, 8. 13. his master, after being so retained, either
* All single men between twelve years before or at the end of his term, without

old and sixty, and married ones under a quarter's warning, unless upon reason-

thirty years of age, and all single women able cause to be allowed by a justice of
between twelve and forty, not having the peace.
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premium, or a premium not exceeding 25?. has been paid, or who

has been apprenticed under the acts relating to the relief of the

poor, may now be determined either by the justices of the peace,'

or in the county court.'
"^

' The law, however, imposes certain restraints in particular

instances, upon the natural freedom to contract for the value of his

labour which every person ought to enjoy. Thus the employ-

ment of children in factories is regulated by statute ;" as is also

the employment of women and children in mines;" and that of

children in agriculture under eight prohibited, and, above that

age, made conditional on their having previously received a

certain amount of education.'

^

4. * Merchant seamen are, from the increase of commerce and

the consequent number of persons employed in this service,

entitled to be and are classed as a distinct species of servants,

whose contracts and conduct are in a great measure regulated by

recent acts of parliament.' **

5. There is yet a fifth species of servants, if they may be so

called, being rather in a superior, a ministerial, capacity ; such

as stewards, factors, and bailiffs : whom however the law considers

as servants, pro tempore, with regard to such of their acts as

affect their master's or employer's property.' Which leads me
to consider,

—

' This jurisdiction of the justices is p 36 & 37 Vict. c. 67.

exercised in a court of summary juris- *» See the Merchant Shipping Act

diction,—that is, at petty sessions or in a 1854 ; amending and consolidating pre-

police court. But to meet the objection vious statutes; and amended by 18 & 19

of the workmen, that questions in which Vict. c. 91 ; 35 & 36 Vict. c. 73. The
they are interested are decided in a Employers and Workmen Act 1875, does

criminal and not a civil court, tlie stat. not apply to seamen or apprentices to the

38 & 39 Vict. c. 90, s. 4, expressly pro- sea service.

vides that this criminal court is /or the ' ' Upon this relation are founded all

purposes of that act to be deemed a court the mutual rights, duties, and liabilities

o/ciOT7jMmdtcfe"on; a kind of legislation oi principal and agent, constituting a

which can only excite a smile, as the very large and important branch of the

process of the court must be served and Law Merchant ; which although part

executed by police constables. of the law in England, does not fall

" 38 & 39 Vict. c. 86. within the range of these elementary
" 27 & 28 Vict. c. 48 ; and 30 & 31 commentaries. The reader may on this

Vict. c. 103; 33 & 34 Vict. c. 62 ; 34 & subject bo referred to the treatise on

35 Vict. c. 104. Mercantile I;aw by the late John William
" 35 and 36 Vict. cc. 76 & 77. Smith.'
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II. The manner in which this relation, of service, aflfects either

the master or servant.^

* The master is in general bound to supply a domestic servant

with necessary food and lodging ; and if, when legally bound to

do so, he either neglects or refuses, he may be indicted under the

statute 24 & 25 Vict. c. 100, s. 26, or prosecuted summarily under

the statute 38 & 39 Vict. c. 86. The punishment in the former

case may be penal servitude, in the latter a fine not exceeding

20Z. or an imprisonment not exceeding six months.'

* The latter statute applies to apprentices, and to cases in which

a master is bound to provide clothing or medical aid, which in

many cases he contracts to do. It is said that' a master may by

law correct his apprentice for negligence or other misbehaviour,

so it be done with moderation :* but that if the master or master's

wife beats any other servant of full age, it is good cause of de-

parture." On the other hand, a master is entitled to have from

his servant the proper performance of his duties as servant, and

obedience to all lawful orders in reference thereto, on failure of

which, he may put an end to the hiring. A servant therefore

mav bo dismissed without notice for wilful .disobedience to a

• ' Formerly * by apprenticeship under

indentures, a person gained a settlement

in that parish wherein he last served

forty days; as any one di<l who being

bound had served for a year. And persons

serving seven years as apprentices to any

trade formerly hud also an exclusive

riglit to exercise that trade in any part

of England ; and this by the Stat. 5 Eliz.

c. 4 ; which with regard to the ex-

clusive part of it, was by turns looked

upon as a hard law, or as a beneficial

one, according to the prevailing humour

of the times : which occasioned a great

variety of resolutions in tlie courts of law

concerning it ; and frequent attempts

for its repeal. At common law every

man miglit use what trade he pleased,

but this statute restruined that liberty

to such as had served as apprentices : the

adversaries to which provision said that

all restrictions which tend to introduce

monopolies were pernicious to trade ; the

advocates for it alleged tlint unskilful-

ness ill trades was equally detrimental to

the public as monopolies. This reason

indeed only extended to such trades, in

the exercise whereof skill was required

:

but another of tlieir arguments was that

apprenticeships are useful to the com-

monwealth, by employing of youth, and
learning them to bo early industrious

;

but that no one would be induco<l to

undergo a seven years' servitude, if

others, though equally skilful, were

allowed the same advantages without

having undergone the same discipline.

However, ' the enactment of the statute

on which this monopoly was founded,

was repealed by the statute 54 Goo. III.

c. 96 : and by the act 5 & G Will. IV. c.

76, the exclusive right of trading in

boroughs was abolished. This act did not

extend to the city of London, where

several customs and bye-laws, excluding

other than freemen from tra<ling within

the city, existed till abandoned by the

Common Council.'

' Gylhert v. Fletclier, Cro. Car. 179;

Eex v. Duhammel, 2 Show. 289.

" F. N. li. 1G8; Bro. Abr. tit. La-

hourern, 51 : Trespass, 349.
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lawful order
;

'' or neglect of duty ;
* and in such cases he is not

entitled to any wages from the day he is discharged, except those

then due :^ and a domestic servant may also be sent away for

moral misconduct/ If wrongfully discharged, the servant is

entitled to wages up to the end of the current period of his

service/ But if a servant, who is to be paid quarterly, or yearly,

or at any other fixed time, improperly leaves his service, or is

guilty of such misconduct as to justify his discharge during the

currency of any such period, he is not entitled to wages for any

part thereof,* even to the day he quits.'

' For by ' service all servants and ' workmen' become entitled to

wages : payment of which may be enforced ' either ' by an order

of the justices, or in the county court ;'^ but the statute giving

justices jurisdiction in these cases does not extend to domestic

servants, nor to seamen or apprentices to the sea service.

^ Spain V. Amott, 2 Stark. 256 ; Turner

y. Mason, UM.&W. 112.

" Callo V. BrouncJcer, 4 C. & P. 518.

* Rohingon v. Hindman, 3 Esp. 235.

y Such aa pregnancy in a female ser-

vant, Caldccott, 14 ; absence on an un-

founded pretence, Crawford v. Beid, 1

Show. Pari. C. 124; pretending to be a

partner when only a clerk, Amor v. Fea-

ron, 9 Ad. & El. 548.

' Gandell v. Pontigny, 4 Camp. N. P.

375.

Turner v. Bobinson, 5 B. & Ad. 789.

'' ' The Employers and Workmen Act

1875, confers on the county court in any

disputes between employers and work-

men, in addition to the jurisdiction it al-

ready possesses, power to adjust and set ofif,

the one against the other, all subsisting

claims on the part either of employer or

workman, incidental to the relation be-

tween them, whetlier such claims are

liquidated or unliquidated, and are for

wages, damages, or otherwise ; or to re-

scind any contract between the employer

and the workman upon such terms as it

thinks just; or where it might award

damages for breach of contract, if the

defendant be willing to give and the

plaintiff to accept secui'ity for the per-

formance ofthe contract, to order perform-

ance thereof.'

'In disputes between employers and

workmen, the justices may order payment

of any sum found to be due as wages, or

damages, or otherwise, and may exercise

all or any of the powers of a county

court; but only where the amount

claimed or the security to be given does

not exceed ten pounds.'

' The justices have a similar jurisdic-

tion in disputes between any apprentice,

(to whom the Act applies), and his master

;

and therein may make an order directing

tlie apprentice to perform his duties under

the apprenticeship ; or rescind the instru-

ment of apprenticeship, and order the

whole or any part of the premium paid on

the binding of the apprentice to be repaid.

When an order is made directing an

apprentice to perform his duties under

the apprenticeship, the justices may, if

the apprentice fails to comply, order

him to be imprisoned for a period not

exceeding fuurteen days. Tlie justices

may also order any person liable, under

the instrument of apprenticeship, for the

good conduct of the apprentice, to pay

damages for any breach of tlie contract

of apprenticeship to an amount not ex-

ceeding the limit, if any, to which he

is liable under the instrument of ap-

prenticeship.'
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And wages must as a rule be paid in money, for by 1 & 2

Will. IV. c. 37, commonly called the Truck Act, the payment of

wages in goods or otherwise than in the current coin of the

realm, is prohibited. In like manner the payment of the wages

of persons employed in mines or collieries at public houses is

forbidden ;
*" so that wages so paid may in either case be recovered

as if not paid at all. Statutory provisions have also been made
for the decision by arbitration of disputes as to wages between

masters and workmen.** And it may be observed in this place

that the law, in some respects, places the servant's right to wages

very high. Thus in the payment of the debts of a testator or

intestate they rank before specialty debts ; and by the Bankrupt

law the salaries of the clerks or servants of the bankrupt for not

exceeding four months, and the wages of labourers or workmen
for not exceeding two months, may be paid in full, and proof

made for any balance exceeding that amount.®
' One important incident to the relationship of master and

servant must also be mentioned. The latter cannot in general

recover damages from his master for a mere nonfeasance on bis

part, nor for the negligence of a fellow-servant in the course of

his employment ; for he is as it were rowing in the same boat

with them, and is supposed on entering the service to agree to

incur any danger attaching to his position.*^ In order, however,

.

to bring the master within the benefit of tliis rule of law, if the

injury were the act of the fellow-servant, the latter must be a

person of ordinary skill and competence for the duties of his

situation,^ although ftiiling in the particular instance from which

the injury to his fellow-servant has arisen.'
••

III. Let us, lastly, see how strangers may be affected by this

relation of master and servant : or first how a master may behave

towards others on behalf of his servant ; secondly, what a servant

may do on behalf of his master ;
* and thirdly, how third parties

interested in the performance of the contract between these

parties may enforce it.'

1. First, the master may maintain, that is, abet and assist his

servant in any action at law against a stranger; whereas in,

' 35 & 36 Vict, cc 76 & 77. In the ' PriesOey v. Fowler, 3 M. & W. 1.

Hosiery trade; 37 & 38 Vict. c. 48. « HutcJieson v. York and Nevocasile

' 30 & 31 Viet. c. 105. Railway Company, 5 Ex. 343.

• 32 & 33 Vict. c. 71, s. 32. Wiggett v. Fox, 11 Ex. 832.
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general, it is an oifence against public justice to encourage suits

and animosities, by helping to bear the expense of them, and is

called in law maintenance. A master also may bring an action

against any man for beating or maiming his servant ; but in such

a case he must assign, as a special reason for so doing, his own
damage by the loss of his service, and this loss must be proved

upon the trial.' A master likewise may justify an assault in

defence of his servant, and a servant in defence of his master : the

master, because he has an interest in his servant, not to be

deprived of his service; the servant, because it is part of his

duty, for which he receives his wages, to stand by and defend

his master.'' Also, if any person do hire or retain my servant,

being in my service, for which the servant departeth from me, and

goeth to serve the other, I may have an action for damages

against both the new master and the servant, or either of them ;^

but if the new master did not know that he is my servant, no

action lies ; unless he afterwards refuse to restore him upon in-

formation and demand.' The reason and foundation upon which

all this doctrine is built, seem to be the property that every man
has in the service of his retainers, acquired by the contract of

hiring, and purchased by giving them wages."^

2. As for those things which a servant may do on behalf of his

master, they seem all to proceed upon this principle, that the

master is answerable for the act of his servant, if done by his

command, either expressly given or implied ; warn, qui faeit jper

alium, facit ^per se." Therefore, if the servant commit a trespass by

the command or encouragement of his master, the master shall be

guilty of it, though the servant is not thereby excused, for he is

only to obey his master in matters that are honest and lawful.

If an innkeeper's servants rob his guests, the master is bound to

restitution ; for as there is a confidence reposed in him that he

will take care to provide honest servants, his negligence is a kind

of implied consent to the robbery ; nam, qui non prohihet, cum

' Hall V. Hollander, 4 B. & C. 660 ;
" Foster v. Stewart, 3 M. & S. 191.

Hodsell V. Stalkhrass, 11 A. & E. 301. ° 'Burgess v. Gray, 1 C. B. 578. On
' In like manner, by the laws of King the other hand, a master is not generally

Alfred, c. 38, a servant was allowed to responsible for the wilftd as distin-

fightforhismaster, a parent for his child, guished from the negligent acts of the

and a husband or father for the chastity servant, when not done by his command,

of his wife or daughter. although while in his service.' Savignac

" Lumley v. Gye, 2 El. & Bl. 216. v. Roome, 6 T. E. 125 : Gordon v. RoU,

' BlaTce v. Lanyon, 6 T. R. 221. 4 Ex. 365.
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prohibere possit, jvbet. So likewise, if the drawer at a tavern sells

a man bad wine, whereby his health is injured, he may bring

an action against the master ; for although the master did not

expressly order the servant to sell it to that person in particular,

yet his permitting him to draw and sell it at all is impliedly a

general command.

In the same manner, whatever a servant is permitted to do in

the usual course of his business, is equivalent to a general com-

mand. If I pay money to a banker's servant, the banker is

answerable for it ; if I pay it to a clergyman's or a physician's

servant, whose usual business it is not to receive money for his

master, and he embezzles it, I must pay it over again. If a

steward lets a lease of a farm without the owner's knowledge, the

owner must stand to the bargain ; for this is the steward's business.

A wife, a friend, a relation, that use to transact business for a

man, are quoad hoc his servants ; and the principal must answer

for their conduct : for the law implies, that they act under a

general command ; and without such a doctrine as this no mutual

intercourse between man and man could subsist with any tolerable

convenience. If I usually deal with a tradesman by myself, or

constantly pay him ready money, I am not answerable for what

my servant takes upon trust, for here is no implied order to the

tradesman to trust my servant ; but if I usually send him upon

trust, or sometimes on trust and sometimes with ready money, I

am answerable for all he takes up ; for the tradesman cannot

possibly distinguish when he comes by my order, and when upon

his own authority.

If a servant, lastly, by his negligence does any damage to

a stranger, the master shall answer for his neglect ; if a smith's

servant lames a horse while he is shoeing him, an action lies

against the master, and not against the servant. But in these

cases the damage must be done while he is actually employed in

the master's service, otherwise the servant shall answer for his

own misbehaviour." Upon this principle by the common law, if

a servant kept his master's fire negligently, so that his neighbour's

house was burned down thereby, an action lay against the master,

because this negligence happened in his service ;" otherwise, if

» Lyons v. Martin, 8 A. & E. 512.

p See the rule in Vaughan v. Taff Vale Hailtmy Company. 3 H. & N. 743.

VOL. I. 2d
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the servant, going along the street with a torch, by negligence

sets fire to a house ; for there he is not in his master's immediate

service, and must himself answer the damage personally. But

now the common law is, in the former case, altered by statute

* 14 Geo. III. c. 78,' which ordains that no action shall be main-

tained against any in whose house, chamber, ' stable, barn, or

other building, or on whose estate ' any fire shall accidentally

begin ; for their own loss is sufficient punishment for their own

or tlieir servant's carelessness. But if such fire happens through

negligence of any servant whose loss is commonly very little,

such servant shall forfeit lOOZ. to be distributed among the

sufferers ; and, in default of payment, shall be committed to

some workhouse, and there kept to hard labour for eighteen

months.^ A master is, lastly, chargeable if any of his family

layeth or casteth anything out of his house into the street or

common highway, to the damage of any individual, or the

common nuisance of his majesty's liege people, for the master

hath the superintendence and charge of all his household. And
this also agrees with the civil law, which holds that the pater

familias, in this and similar cases, " oh alterius culpam tenetur, sive

" servi, sive liheri."

We may observe, that in all the cases here put, the master

may be frequently a loser by the trust reposed in a servant, but

never can be a gainer ; he may frequently be answerable for his

servant's misbehaviour, but never can shelter himself from punish-

ment by laying the blame on his agent. The reason of this is

still uniform and the same—that the wrong done by the servant

is looked upon in law as the wrong of the master himself ; and it

is a standing maxim, that no man shall be allowed to make any

advantage of his own wrong.

3. Finally, strangers may be interested in the performance of

a contract of hiring or service, in so far that a breach of that

contract by the servant, either alone or in combination with

others, may endanger human life, or cause serious bodily injury,

or expose valuable property to destruction or injury. And
hence it is that any municipal authority, company, or contractor

whose duty it is to supply gas or water to the community, may

i Upon a similar principle, by the law bound to pay double to the sufferers ; or,

of the Twelve Tables at Kome, a person if he was not able to pay, was to suffer a

by whose negligence any fire began was corporal punishment.
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proceed summarily against any person whose duty it is to supply,

or who has assumed the duty of supplying, such gas or water, and

who wilfully and maliciously breaks his contract. The punishment

in any of these cases is by a fine not exceeding twenty pounds,

or an imprisonment not exceeding three months.'

' 3S & 39 Vict. c. 86; passed in con- of 1874 among the gae-etokers of theMe-
seqnence of the combination in the winter tropolis not to work.

2 D 2
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CHAPTEE XV.

OF HUSBAND AND WIFE.

The second private relation of persons is that of marriage, which

includes the reciprocal rights and duties of husband and wife;

or, as most of our elder law-books call them, of haron and feme.

In the consideration of which I shall, in the first instance, inquire

how marriages may be contracted or made ; shall next point out

the manner in which they may be dissolved ; and shall, lastly,

take a view of the legal efifects and consequences of marriage.

I. Our law considers marriage in no other light than as a civil

contract. The holiness of the matrimonial state is left entirely to

the ecclesiastical law ; the temporal courts not having jurisdiction

to consider unlawful marriage as a sin, but merely as a civil in-

convenience. The punishment, therefore, of incestuous or other

unscriptural marriages, is the province of the spiritual courts,

which act pro salute animse. And, taking it in a civil light, the

law treats it as it does all other contracts : allowing it to be good

and valid in all cases where the parties at the time of making it

were, in the first place, willing to contract ; secondly, able to

contract ; and, lastly, actually did contract, in the proper forms

and solemnities required by law.

First, they must be willing to contract. " Consensus non concuhitus

"faciat nuptias," is the maxim of the civil law in this case ; and it

is adopted by the common lawyers, who indeed have borrowed,

especially in ancient times, almost all their notions of the legiti-

macy of marriage from the canon and civil laws.

Secondly, they must be ahle to contract. In general all persons

are able to contract themselves in marriage, unless they labour

under some particular disabilities and incapacities. What these

are, it will be here our business to inquire.

Now these disahilities are of two sorts : first, such as are



CANONICAL DISABILITIES. 405

canonical, and secondly, such as are civil. The former ' were

'

sufficient by the ecclesiastical laws to avoid the marriage in the

spiritual court ; but in our law, * until recently,' only made the

marriage voidable, and not ipso facto void, until sentence of nidlity

' had been ' obtained. Of this nature ' were ' pre-contract ; con-

sanguinity, or relation by blood ; and affinity, or relation by

marriage ; and of this nature also is the only remaining ' canonical

disability, ' corporal infirmity. These canonical disabilities being

either grounded upon the express words of the divine law, or else

consequences deducible from thence, it is ' by the canon law

'

considered sinful in the persons who labour under them to attempt

to contract matrimony together ; and they are therefore properly

the object of the ecclesiastical magistrate's coercion ; in order

to inflict penance for the oSence, pro salute animarum. But such

marriages not being void ab initio, but voidable only by sentence

of separation, they * were ' esteemed valid * by our law ' to all

civil purposes, unless such separation ' was ' actually made during

the life of the parties. For after the death of either of them, the

courts of common law * would ' not suffer the spiritual courts to

declare such marriages to have been void ; because such decla-

ration ' could no longer ' tend to the reformation of the parties.

And therefore when a man had married his first wife's sister, and

after her death the bishop's court was proceeding to annul the

marriage and bastardize the issue, the court of King's Bench
granted a prohibition quoad hoc, but permitted them to proceed to

punish the husband for incest. These canonical disabilities being

entirely the province of the ecclesiastical courts, our books are

perfectly silent concerning them ;
* and the last alone of those

above referred to can now be made the ground of a suit.'

' The first interference of the legislature on the subject of

marriage was ' by the statute 32 Hen. VIII. c. 38, which declares

that all persons may lawfully marry but such as are prohibited

by God's law ; and that all marriages contracted by lawful

persons in the face of the church, and consummated with bodily

knowledge and fruit of children, shall be indissoluble. And,

because a great variety of degrees of kindred had been made
impediments to marriage, which impediments might however

have been bought off for money, it is declared by the same statute,

that nothing, God's law excepted, shall impeach any marriage,

but within the Levitical degrees ; the farthest of which is that
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between uncle and niece. By the same statute all impediments

arising from pre-contracts to other persons were abolished and
declared of none eifect, unless they had been consummated with

bodily knowledge : in which case the canon law holds such

contract to be a marriage de facto. This branch of the statute

was repealed by 2 & 3 Edw. VI. c. 23. But the 26 Geo. II. c. 33,*

re-enacted by 4 Geo. IV. c. 76, having again prohibited all suits

in the ecclesiastical courts to compel a marriage in consequence

of any contract, ' whether jper verba deprsesenti,GT per verha defuture,

the impediment created by pre-contract is entirely abolished.'

' The statute of Henry VIII. left marriages within the Levitical

degrees in precisely the same position as they were before;

voidable in the spiritual courts, but not void until sentence of

nullity had been obtained. And notwithstanding repeated and
memorable attempts to put the law on a better footing, in this

unsatisfactory position all such marriages remained until the

statute 5 & 6 Will. IV. c. 64, entirely altered the law with

respect to them.'

'After reciting that "marriages between persons within the

" prohibited degrees are voidable only by sentence of the eccle-

" siastical court pronounced during the lifetime of both the parties,

" and that it is unreasonable that the state and condition of the
" children of marriages between persons within the prohibited

" degrees of affinity should remain unsettled during so long a
" period, and that it is fitting that all marriages which may
" thereafter be celebrated between persons within the prohibited

" degrees of consanguinity or afinity should be ipso facto void,

" and not merely voidable ;" the statute proceeds to enact, firstly,

that all marriages previously celebrated between persons within

the prohibited degrees of affinity shall not thereafter be annulled,

for that cause, by any sentence of the ecclesiastical court : and

secondly, that all marriages thereafter celebrated between persons

within the prohibited degrees of consanguinity or affinity, shall be

absolutely null and void to all intents and purposes whatsoever.'"

* 'This statute was passed to put a presence of a person in holy orders.

stop to the disgraceful practices which These contracts, when consummated by

then prevailed at the Fleet, May Fair, copula, were valid marriages.'

and elsewhere, by which boys and girls " This enactment has given rise to a

were forced or entrapped into contracts great deal of discussion in and out of par-

of marriage per verba de prsesenti, in the liament, and to repeated efforts to obtain
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*So that the only canonical disability on which marriages,

otherwise regular, can now be declared void is corporal infirmity,

or an inability at the time of the marriage to procreate children.' "

The ' civil ' disabilities, ' among which may now be numbered

affinity and consanguinity,^ are those which are created, or at least

enforced, by the municipal laws. And though some of them may
be grounded on natural law, yet they are regarded by the laws

of the land not so much in the light of any moral offence as on

account of the civil inconveniences they draw after them. These

civil disabilities make the contract void ah initio, and not merely

voidable ; not that they dissolve a contract alretidy formed, but

they render the parties incapable of performing any contract

at all ; they do not put asunder those who are joined together,

but they previously hinder the junction. And, if any persons

under these legal incapacities come together, it is a meretricious

and not a matrimonial union.

1. The first of these legal disabilities is a prior marriage, or

having another husband or wife living ; in which case, besides

the penalties consequent upon it as a felony, the second marriage

is to all intents and purposes void : polygamy being condemned
both by the law of the New Testament, and the policy of all

prudent states, especially in these northern climates. And
tfustuiian, even in the climate of modern Turkey, is express,** that
" diias uxores eodem tempore liahei'e non licet."

2. The next legal disability is want of age. This is sufficient

to avoid all other contracts, on account of the imbecility of

judgment in the parties contracting: a fortiori, ihereioxe, it ought

to avoid this, the most important contract of any. Therefore, if a

boy under fourteen, or a girl under twelve years of age, marries,

this marriage is only inchoate and imperfect ; and when either of

them comes to the age of consent aforesaid, they may disagree

its repeal, its effect being to avoid mar- shonUi the legislature of any of the

riages between a man and his deceased foreign possessions of the Crown enact

wife's sister. Eeg. v. Chadwick, II Q. B. that such a marriage should be valid

173. A marriage between an English there, it would still be invalid here

;

subject and his deceased wife's sister, 28 & 29 Vict. c. 64.

although valid by the law of the country ' Bury's case, 5 Rep. 98 ; 2 Leon. 1U9.

where it is celebrated, is invalid hero. •' Inst. 1, 10, 6.

Brook V. Brook, 9 H. L. 193. And
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and declare the marriage void, without any divorce or the

sentence of any court. This is founded on the civil law.^ But
the canon law pays a greater regard to the constitution than the

age of the parties ;^ for if they are hdbiles ad matrimonium, it is

a good marriage, whatever their age may be. And in our law it

is so far a marriage that, if at the age of consent they agree to

continue together, they need not be married again. If the

husband be of years of discretion, and the wife under twelve,

when she comes to years of discretion he may disagree as well as

she may ; for in contracts the obligation must be mutual ; both

must be bound, or neither : and so it is, vice versa, when the wife

is of years of discretion, and the husband under.^

3. Another incapacity arises from want of consent of parents

or guardians. By the common law, if the parties themselves

were of age to consent, there wanted no other concurrence to

make the marriage valid ; and this was agreeable to the canon

law. But by several statutes, penalties were laid on every

clergyman who married a couple either without publication of

banns, which may give notice to parents or guardians, or without

a licence, to obtain which the consent of parents or guardians

must be sworn to. And by the statute 4 & 5 Ph. & M. c. 8,

whosoever married any woman child under the age of sixteen

years, without consent of parents or guardians, were subjected

to fine, or five years' imprisonment ; and her estate during the

husband's life went to and was enjoyed by the next heir. The

civil law indeed required the consent of the parent or tutor at all

ages, unless the children were emancipated, or out of the parent's

power; and if such consent from the father was wanting, the

marriage was null, and the children illegitimate, but the consent

of the mother or guardians, if unreasonably withheld, might be

redressed and supplied by the judge, or the president of the

province : and if the father was non compos, a similar remedy was

given. These provisions are * partially' adopted and imitated by

the French, and also in Holland ' and Belgium ;' and it having

been thought proper to introduce somewhat of the same policy

into our laws, the statute 26 Geo. II. c. 33, enacted, that all

marriages celebrated by licence, for banns suppose notice, where

either of the parties was under twenty-one, not being a widow or

• Leon. Constit. 109. ' Dtcretal. 1. 4 lit. 2, qu. 3. « Co. Litt. 79. ' Str. 937.'
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widower, who are supposed emancipated, without the consent of

the father, or, if he be not living, of the mother or guardians,

should be absolutely void. A like provision was made, as in the

civil law, where the mother or guardian was non compos, beyond

sea, or unreasonably froward, to dispense with such consent at

the discretion of the lord chancellor : but no provision was made

in case the father should labour under any mental or other

incapacity.

Much may be, and much has been said, both for and against

this innovation upon our ancient laws and constitution. On the

one hand, it prevents the clandestine marriages of minors, which

are often a terrible inconvenience to those private families

wherein they happen. On the other hand, restraints upon

marriages, especially among the lower class, are evidently detri-

mental to the public, by hindering the increase of the people

;

and to religion and morality, by encouraging licentiousness and

debauchery among the single of both sexes, and thereby de-

stroying one end of society and government, which is coiicvhitu

proh'Sbere vago. And of this last inconvenience the Koman laws

were so sensible, that at the same time that they forbade

marriage without the consent of parents or guardians, they were

less rigorous upon that very account with regard to other restraints;

for if a parent did not provide a husband for his daughter by the

time she arrived at the age of twenty-five, and she afterwards

made a slip in her conduct, he was not allowed to disinherit her

upon that account, '*quia nan sua culpa, sed paretUum, id commiaisse

" cognoscitur"

* Whatever may have been or may be urged for or against the

restraints upon marriage first imposed by the statute of George

II., it is still the policy of our law to prevent such unions, when

the parties are, or one of the parties is, under age, unless with

the permission of the parent or guardian.^ The consent thus

required, in the case of a person, not having been previously

married, for then the child is deemed to have been emancipated

from parental control,' is that of the father ; or if he be dead, of

the guardian ; or if there be no guardian, of the mother, if

" 4 Geo. IV. c. 76 ; 6 & 7 Will IV. c. was abolished by the canon law. Sher-

85, 8. 10. vmod v. Bay, I Moore P. C. C. 353.

' The patria potettae of the civil law
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unmarried; or if there be no mother unmarried, then of any
guardian appointed by the high court of justice. And if the

father, guardian, or mother be non compos mentis,^ or in parts

beyond the seas, or unreasonably, or from undue motives withholds

consent, application may be made to the high court, which may
give an effectual consent. The marriage of a minor without the

requisite consent is, nevertheless, valid ;
^ for the provisions of

the statute 4 Geo. IV. c. 76, are in this respect only directory.

But where such a marriage is solemnized by means of the lalse

oath or fraudulent procurement of one of the parties, the party

so offending is liable to forfeit all the property which would

otherwise accrue from the marriage.'

4. A fourth incapacity is want of reason ; without a competent

share of which, as no other, so neither can the matrimonial con-

tract, be valid.' It was formerly adjudged, that the issue of an

idiot was legitimate, and consequently that his marriage was

valid. A strange determination ! since consent is absolutely

requisite to matrimony, and neither idiots nor lunatics are ca-

pable of consenting to anything. And therefore the civil law

judged much more sensibly when it made such deprivations of

reason a previous impediment ; though not a cause of divorce,

if they happened after marriage. And modern resolutions have

adhered to the reason of the civil law, by determining ^ that the

marriage of a lunatic, not being in a lucid interval, was abso-

lutely void. But as it might be difficult to prove the exact state

of the party's mind at the actual celebration of the nuptials,

upon this account, concurring with some private family ° reasons,

the statute 15 Geo. II. c. 30, has provided that the marriage of

lunatics and persons under phrenzies, if found lunatics under a

commission, or committed to the care of trustees by any act of

parliament, before they are declared of sound mind by the lord

chancellor, or the majority of such trustees, shall be totally void.

Lastly, the parties must not only be willing and able to con-

tract, but actually must contract themselves in due form of law,

to make it a good civil marriage. Any contract made, per verba

J Exp. /. C, 3 My. & Cr. 471. '" Morrison's case coram delegat.

" Lane v. Goodwin, 4 Q. B. 361. " See more C8i)ccially the private act

1 Eoll. Abr. 357. 23 Geo. II. c. 6.
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de prsesenti, or in words of the present tense, and in case of co-

habitation per verba de futuro also, between persons able to con-

tract, was before the 'statute of George II. so far' a valid

marriage, ' that ' the parties might be compelled in the spiritual

courts to celebrate it in facie ecclesise. But these verbal contracts

are now of no force to compel a future marriage ;° * their only

operation being to give the party who is willing to perform his

promise a right of civil action against the one who refuses to

do so.'
»'

* Until the statute 6 «fe 7 Will. IV. c. 35, no ' marriage * was

'

valid that was not celebrated in some parish church or public

chapel, unless by dispensation from the Archbishop of Canter-

bury. It must also 'have been' preceded by publication of

banns, or by licence from the spiritual judge. Many other

formalities were likewise prescribed; the neglect of which,

though penal, did not invalidate the marriage ; but it was es-

sential to a marriage, that it should be performed by a person

in orders,"* though the intervention of a priest to solemnize this

contract is merely juris posUivi, and not juris naturalis aut divini

:

it being said that Po2)e Innocent III. was the first who ordained

the celebration of marriage in the church ;' before which it was

totally a civil contract.'

'The statute above referred to was passed for the relief of

those who scrupled at joining in the services of the National

Church ; and was the result of a long and arduous struggle,

carried on for many years in and out of parliament ; the bitter-

ness of which, the question being polemical, has not yet wholly

subsided. It provides for places of religious worship being

registered for the solemnization of marriage ;* and it also permits

of this contract being entered into without any religious sanction

whatever. It is, therefore, no longer essential to the validity of

a marriage, either that it should be solemnized in a church, or

» 26 Geo. II. c. 33 ; '4 Geo. IV. c. 76.' solemnization, bj statute 12 Car. II. c. 33.

P Wild V. Harris, 7 C. B. 999. • ' Ah to the registration of Protestant
"> ' Reg. V. MiUis, 10 01. & Fin. 534

;

places of worship, see 1 W. & M. sess.

Catbenwod v. Cadon, 13 M. & W. 261.' 1, c. 18, & 52 Geo. III. c. 155 ; of Roman
' Moor. 170. Catholic chapels, 31 Geo. III. c. 32, and
In the times of the grand rebellion, 2 & 3 Will. IV. c. 115; and of Jewish

all marriages were performed by the synagogues, 9 & 10 Vict. o. 59. As to

justices ofthe peace; and these marriages registration by the registrar-general, see

were declared valid, without any fresh 15& 16 Vict. c. 36, and 18 & 19 Vict. c. 81.'
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by a person in holy orders ; but it must in all cases be accom-
panied by certain circumstances of publicity, or be entered into

in virtue of a licence, obtainable only on a declaration, equivalent

to an oath, being made that there is no legal impediment.'
' With reference to marriages celebrated in facie ecclesiae, the

statute 4 Geo. IV. c. 76, commonly called the Marriage Act,

directs the observance of the rules contained in the Office for the

solemnization of matrimony, in the Book of Common Prayer,™

and that banns shall be published in conformity with the canons

;

or a licence be obtained from the proper ecclesiastical authority

to marry without them. This licence ^ cannot be granted unless

one of the parties make oath that he or she has had his or her

usual place of abode in the parish for which it is sought for

fifteen days immediately preceding ; and all ministers are for-

bidden to solemnize marriage more than three months after

complete publication of the banns or grant of the licence. The
marriage must also take place between eight and twelve in the

forenoon in a church or chapel wherein banns may be lawfully

published.'
"^

' The publication of banns is made void by the open declara-

tion of dissent by the parent or guardian of a minor. And no

licence can be granted if one of the parties be under age, unless

oath be made either that the necessary consent has been obtained,

or that there is no one having authority to give consent. These

requirements of publicity in all cases, and consent in the case of

minors, are enforced by those penal provisions of the statute which

avoid the marriage altogether if the parties knowingly and wil-

fully ^ intermarry in any other place than a church or chapel

wherein banns may be lawfully published, except by special

licence; or knowingly and wilfully intermarry without due

publication of banns ^ or licence from the proper authority ; or

knowingly and wilfully acquiesce in the solemnization of mar-

riage by a person not in holy orders. It is also an offence,

amounting to felony, to solemnize marriage except between the

stated hours of eight and twelve, unless by special licence ; or to

" Harrod v. Harrod, 1 Kay & J. 4. " District and other churches and
" The common licence is obtained at chapels may be licensed for this purpose.

the office of the diocesan court on pay- See also 7 Will. IV. and 1 Vict. c. 22. ss.

ment of the fees. One from the arch- 33, 34, and 7 & 8 Vict. c. 56, s. 1.

bishop is called a special licence ; it per- ^ Error without fraud does not invali-

mits the marriage to be performed at any date the marriage ; 14 & 15 Vict. c. 97, s. 25.

place or time. " Mealy v. Beed, 2 Curt. 833.
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solemnize it without due publication of banns, unless by licence

;

or to solemnize it according to the ceremonies of the church,

under a false pretence of being in holy orders.'

' The other modes of entering into the contract are those pro-

vided by the statute 6 & 7 Will. IV. c. 85.^ Under the Marriage

Act, giving legal effect to the requirements of the law ecclesias-

tical, a marriage may be solemnized either by virtue of a licence,

or after due publication of hanns. Two other modes have now

been provided, viz., by licence or by certificate from the superin-

tendent registrar of births, deaths, and marriages ;* the former

resembling the licence obtained from the ordinary, the latter

the certificate which is given after the publication of banns in

the parish church.' ^

'To obtain a licence, notice must be given, stating that the

marriage is intended to be by licence, to the superintendent

" As amended by 1 Vict. c. 22 ; 3 & 4

Vict. c. 72 ; and 19 & 20 Vict. c. 119.

' Tlie office of superintendent regis-

trar was create<l by the statute 6 & 7

Will. rV. c. 86, which was passed for the

purpose of forming a complete register of

births, deaths, and marriages in England.

For this purpose the Poor Law Unions

were divided into districts, for which re-

gistrars were appointed ; these registrars,

with the superintendent registrar in each

Union, generally the clerk to the Board

of Guardians, having the care of all the

registers therein. For the complete re-

gistration of births and deaths, the father

and mother of every child, or the occu-

pier of every house in which any birth

or death happens, is required, under a

penalty, to furnish information of the

fact to the registrar, within forty-two

days in the case of births, and within

five days in the case of deaths, who
enters particulars of such births or deaths

in books furnished to him for that pur-

pose by the registrar general ; 15 & 16

Vict. c. 25. In the case of deaths, some

person present or in attendance during

the illness of the deceased, or the occu-

pier or an inmate of the house, furnishes

the particulars required by the registrar.

No body cin be buried, nor any funeral

or religious service be performed, with-

out the pnxluction of the registrar's cer-

tificate. Certified copies of the entries

of births and deaths are sent quarterly

by the re^iistrar to the superintendent

registrar, and by him to the registrar

general; the register-book itself, when

filled, being transmitted to, and kept by,

the superintendent registrar. In like

manner, copies of the entries of marriages

from their respective register-books are

transmitted by the clergy of the National

Church, and by the proper officers of

Quakers' meeting-houses and Jewish

synagogues, and by the registrars who
register marriages in other places of re-

ligious worship, to the registrar general

;

one of the duplicate register-books of

marriages remaining in the church or

other building.

'' The superintendent registrar's li-

cence or certificate has the same legal

effect, and may be substituted for the

licence of the ordinary or the publication

of banns; 7 Will. IV. & 1 Vict. c. 22, s.

36. But a minister of the National

Church is not obliged to act upon it

and marry the parties ; see now 19 & 20

Vict. c. 119, s. 11.
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registrar of the district within which one of the parties has

resided for not less than fifteen days. To obtain a certificate,

notice must be given to the superintendent registrars of the

districts in which both parties have resided for not less than seven

days. This notice must in each case be accompanied by a

solemn declaration, which, if false, involves the penalties of

perjury, that there is no lawful impediment to the marriage, and

when either of the parties is under age, either that the required

consent has been given, or that there is no person who has

authority to give it.'' The notice is next entered in a book, open

without fee, to persons desirous of inspecting it ; and in the case

of a marriage by certificate, a copy is suspended in the office

of the superintendent registrar, so as to give it publicity. A
licence may then be obtained the day after the notice; a cer-

tificate can only be obtained after the lapse of the twenty-one

days, during which the notice of marriage is suspended in the

office ; because in the meantime, and before it is issued, any

person may forbid the marriage, upon which the notice becomes

utterly void. But under either licence or certificate, when
obtained, the marriage may be performed according to any form

the parties choose to adopt, in a building registered for the purpose

or at the office of the superintendent registrar, in the presence of

that official. The ceremony must in every case take place in the

presence of some registrar of the district, a distinct officer from

the superintendent registrar, and two or more credible witnesses

;

it must be performed with open doors, and between the hours of

eight and twelve in the forenoon ; and the parties must in some

part of the ceremony declare that they know of no lawful impedi-

ment to their marriage, and call upon the persons present to

witness that they take each other for husband and wife.' '' Quakers

and Jews^ were expressly excepted from the operation of the

Marriage Act, and may have their unions celebrated according

to their own usages.'

' Marriages entered into under this statute must be celebrated

within three months after the notice to the superintendent registrar

;

*= 19 & 20 Vict. c. 119. object of this is to satisfy any subsequent
^ ' The statute 19 & 20 Vict. c. 119, religious scruples raised by or suggested

allows persons contracting a complete to the parties.'

marriage before the registrar to have ' As to Jewish marriages and divorces,

the ceremonies of their church or persua- see Moss v. Smith, 1 M. & G. 232 ; 10 &
eion added in a church or chapel. The 1 1 Vict. c. 58.
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compliance with its other provisions is obtained by making a

disregard of its enactments more or less penal.'

' Finally, all marriages must be registered in one or other of

the modes prescribed by the statute 6 & 7 Will. IV. c. 86 ; the

whole machinery for this purpose, as for the registration of births

and deaths, being under the control of the registrar general,

whose duty it is to prepare and publish those statistical details

relating to marriages, and the mortality and increase of the popu-

lation, which have been found so useful in directing our recent

sanatory legislation.'

* It may be added here, that marriages contracted in Scotland

or Ireland, or elsewhere abroad, are valid here if valid by the law

of the country where they took place ;' that marriages solemnized

by a person in holy orders in the house of a British ambassador

or resident minister, or in the chapel of a British factory, or

within the lines of a British army abroad, are equally valid as if

solemnized at home ;* and that by the statute 12 & 13 Vict. c. 68,

marriages celebrated by British consuls in foreign countries are

equally valid as if solemnized in England, provided the forms

required by that statute are duly observed.'

We may upon the whole collect, ^irs/, that no marriage * between

single persons not within the prohibited degrees of consanguinity

or affinity, and of sound mind, although one or both be under

age,' is by the temporal law ipso facto void, * Secondly,' that no

marriage is voidable after the death of either of the parties

;

nor during their lives, unless for the canonical impediment of

corporal imbecility, subsisting previous to the marriage. * TJUrdly,

that marriages within the prohibited degrees of consanguinity or

affinity are absolutely null and void.'

n. I am next to consider the manner in which marriages may
be dissolved ; and this is either by death or divorce.^ There are

two kinds of divorce, the one for the canonical impediment before

mentioned, existing before the marriage, not supervenient, or

' DoZrympIe's case, by DotlBon, London, 4 CI. & Fin. 649.

1811 ; Doe d. Birtwhistle v. VardiU, 5 " The whole law on this subject will

B. & C. 438, 6 Bing. N.C. 385 ; Dalhousie bo found in the Report laid before par-

V. M^Dottall, 7 CI. & Fin. 817.'; Kent v. liament, in 1853, of the Commissioners

Burgess, 11 Sim. 361. appointed to inquire into the Law of

* 4 Geo. IV. c. 91 ; WaJdegrave Peerage, Divorce.
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arising afterwards ; ' the other for adultery, committed after the

marriage. In divorces on the ground of corporal infirmity ' the

marriage is declared null, as having been absolutely unlawful

ah initio ; and the issue of such marriage as is thus entirely

dissolved are bastards. ' In cases of divorce for a cause arising

after marriage, no such result takes place, for in that case the

marriage was just and lawful ah initio.^

The canon law deems so highly and with such mysterious

reverence of the nuptial tie, that it will not allow it to be un-

loosed for any cause whatsoever, that arises after the union is

made. And this is said to be built on the divine revealed law

;

though that expressly assigns incontinence as a cause, and indeed

the only cause why a man may put away his wife and marry

another.' The civil law, which is partly of pagan origin, allows

many causes of absolute divorce ; and some of them pretty severe

ones, as if a wife goes to the theatre or the public games, without

the knowledge and consent of the husband ; but among them

adultery is the principal, and with reason named the first. With
us in England ' nevertheless,' adultery ' was long ' only a cause

of separation from bed and board ;•• for which the best reason

that could be given ' was,' that if divorces were allowed to depend

upon a matter within the power of either of the parties, they

would probably be extremely frequent; as was the case when

divorces were allowed for canonical disabilities, on the mere

confession of the parties, which was prohibited by the canons

of 1603.

* The inadequacy, as it was deemed, of the redress thus afforded

by the spiritual ourts, and their inability to grant a divorce a

vinculo matrimonii, except for corporal imbecility, gave rise to

the practice of dissolving marriages by special acts of parliament,

or privilegia ; the consideration of which was for a long time a

branch of the judicial functions of the House of Peers, and the

exercise of which was guarded by stringent rules. For a divorce

was only granted to a husband, after he had obtained a separation

a mensd et thoro in the ecclesiastical court, and provided his

conduct had been free from reproach, and he had recovered

damages against the adulterer in an action. A divorce was not

accorded to a wife except in cases of aggravated enormity, such

' Matt. xix. 9. > Moor. 683 ;
' Foljamh's case, in the Star Chamber,||^lk. 138.'
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as incestuous intercourse with her relations, which precluded the

possibility of future reconciliation.'

' The remedy thus given for the greatest injury which a

husband can sustain, was from its nature only within the reach

of the wealthier classes ; its cost became, therefore, a subject of

natural and just complaint by those to whom redress was in this

way denied. While, on the other hand, the various steps to be

taken to obtain it, by those who had the means of doing so,

involved an examination by three different tribunals into the

same facts, for practically the same object, and consequently the

repeated publication of details, often of a gross, always of an

indelicate nature, and necessarily oflfensive to public decency and

morality. A demand for inquiry resulted in the appointment of

a royal commission, the greater part -of whose recommendations

were adopte<l by the legislature, and the law of marriage in

this respect entirely altered.'' For the previous dilatory and

expensive proceedings of three tribunals, was substituted one

inquiry by a court specially constituted to exercise this juris-

diction ; and on this court was conferred all the authority of the

ecclesiastical courts in causes matrimonial, and also power to grant

a divorce a vinculo, as a right, not as a "privilegium ; to a husband,

on the adultery simply of the wife ; and to a wife when this

offence against the married state had been accompanied by

bigamy, rape, an unnatural offence, cruelty, or desertion.'

In cases of divorce, * or of a judicial separation^ which may bo

accorded when,' for some supervenient cause, it becomes improper

or impossible for the parties to live together ; as in case of

intolerable ill-temper," 'cruelty,'" or adultery in either of the

parties, the law allows alimony to the wife; which is that

allowance which is made to a woman for her support out of the

husband's estate ; being settled at the discretion of the court, on

consideration of all the circumstances of the case. It is generally

proportioned to the rank and quality of the parties. But in cases

* 20 & 21 Vict. c. 85; 21 & 22 Vict. c. probate divorce and admiralty division

108; 22 & 23 Vict. c. 61 ; 23 & 24 Vict. thereof,

c. 144.
'

" 20 & 21 Vict. c. 85, s. 16.

' The jurisdiction of the court for " Evam v. Evam, 1 Hagg. 30.

divorce and matrimonial causes has since ° Saunders v. Snundern, 1 Rob. Ee.

been transferred to the Higli Court of Rep. 549; raterKon v. Pnlersnu, 3 IT. L.

Justii-c; and is now exercised by tlu.- Ca. .308.

VOL. 1. 2 E
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of elopement and living with an adulterer, the law allows her

no alimony.

III. Having thus shown how marriages may be made, or

dissolved, I come now, lastly, to speak of the legal consequences

of such making, or dissolution.

By marriage, the husband and wife are one person in law
;

that is, the very being or legal existence of the woman is

suspended during the marriage, or at least is incorporated and

consolidated into that of the husband ; under whose wing, pro-

tection, and cover, she performs everything ; and is therefore

called in our law-French a feme-covert, foemina viro co-operta ; is

said to be covert-laron, or under the protection and influence of

her husband, her haron, or lord ; and her condition during her

marriage is called her coverture.

Upon this principle of a union of person in husband and wife,

depend almost all the legal rights, duties, and disabilities, that

either of them acquire by the marriage. I speak not at present

of the rights of property, ' for these will form the subjects of

explanation in the next volume of these commentaries. I speak

only of such rights, duties, and liabilities as are merely personal.'

Therefore, a man cannot generally grant anything to his wife, or

enter into a covenant with her, for the grant would be to suppose

her separate existence ; and to covenant with her would be only

to covenant with himself ; and therefore it is also generally true,

that all compacts made between husband and wife, when single,

are voided by the intermarriage. A woman indeed may be agent

for her husband; for that implies no separation from, but is

rather a representation of her lord. And a husband may also

bequeath anything to his wife by will ; for that cannot take effect

till the coverture is determined by his death. The husband is

bound to provide his wife with necessaries ^ by law, as much as

himself ; and if she contracts debts for them, he is obliged to pay

them,** ' unless he supplies her with necessaries himself
;'

' but

for anything besides necessaries, he is not chargeable, ' unless

the wife had authority express or implied to contract for him.'®

p Montague v. Benedict, 2 Smith's L. C. Renaux v. Tealde, 8. Ex. G80.

" Salk. 118. « Manhyv. Scott, 2 Smith's L. C. Heid
" Seaton v. Benedict. 5 Bing. 28; v. TeiWe, 13 0. B. 627.
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Also if a wife elopes/ ' or ' lives with another man, the husband
is not chargeable even for necessaries :" * and ' if the person who
furnishes ' the wife with goods,' is sufficiently apprised * that she

has no authority to pledge her husband's credit, he is not

responsible.'" If the wife be indebted before marriage, the

husband is bound aftenvards to pay the debt, ' provided he has

received Avith her sufficient Jissets wherewith to do so;'* for he

has adopted her and her circumstances together. 'And so, she,

if she have separate property, must support her husband, if he

become chargeable to the parish.'' ' If the wife be injured in her

person or her property, she can bring no action for redress

without her husband's concurrence, and in his name as well as

her own ; neither can she be sued, without making the husband
a defendant. There ' are however cases ' where the wife may
sue and be sued as a feme soie. Thus, 1. Where the husband
has abjured the realm, or is banished,^ for then he is dead in law

;

and, the husband being thus disabled to sue for or defend the

wife, it would be most unreasonable if she had no remedy, or

could make no defence at all. 2. ' Where the wife has obtained

a judicial separation from the husband ;
* and 3. Where she sues

in respect of wages, earnings, money or property, which is her

separate property, either by contract before marriage or under the

statute 33 & 34 Vict. c. 93.'

In criminal prosecutions the wife may be indicted and punished
separately ; '' for the union is only a civil union ;

' but although

a husband and wife may now be witnesses for and against each

other in civil actions,*" they are not ' allowed to give evidence for

or against each other * in criminal cases ;' partly because it is

impossible their testimony should be indifferent ; but principally

' Cliild V. Ilardyman, 2 Stra. 875. ^ Co. Litt. 1.33. This rule does not
" Stra. 647, 706. apply when he is an alien enemy. De
" Etherington v. Pnrrott, Salk. 118. Wahl v. Braune, 1 H. & N. 178.
" By tlie Married Wijmau's Property • 20 & 21 Vict. c. 85, ss. 25, 26.

Act 1870, 33 & 34 Vict. c. 93 ; tlie hus- • This act has rendered unnecessary
band was declared no longer liable for the enactments which enabled a wife,

his wife's debts contracted l>efore mar- deserted by her husband, to obtain an
riage. This remained the law (and, as order of justices for the protection, from
to husbands who married between 9th her husband and his creditors, of the
August 1870, and 30th July 1874, is the fruits of her own industry.

law still), till altered by 37 & 38 Vict. " 1 Hawk. P. C. 3.

c- 50. ' Including divorce'by reason of rtf/«/-

^ 85 & 36 Vict. c. 93. tery, 32 & 33 Vict. c. 68.

2 E 2
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because of the union of person; and therefore, if they were

admitted to be witnesses /or each other, they would contradict

one maxim of law, " nemo jcrroprid causa testis esse debet ;" and if

against each other, they would contradict another maxim, " nemo
" tenetur seipsum aecusare." Where, however, the offence is

directly against the person of the wife, this rule does not apply :

and therefore, in case a woman be forcibly taken away, and

married, she may be a witness against such her husband, in order

to convict him of felony. For in this case she can with no pro-

priety be reckoned his wife ; because a main ingredient, her

consent, was wanting to the contract ; and also there is another

maxim of law, that no man shall take advantage of his own

wrong ; which the ravisher here would do, if by forcibly marrying

a woman he could prevent her from being a witness, who is

perhaps the only witness to that very fact.

Although again our law in general considers man and wife as

one person, yet there are some instances in which she is separately

considered ; as inferior to him, and acting by his compulsion.

And therefore all deeds executed, and acts done by her during

her coverture, are void,*^ except it be a ' deed properly acknow-

ledged,' ^ in which case she must be solely and secretly examined,

to learn if her act be voluntary. She cannot by will devise lands

to her husband, unless under special circumstances ; for at the

time of making it she is supposed to be under his coercion. And
in some felonies and other inferior crimes, committed by her

through constraint of her husband, the law excuses her ; but this

extends not to treason or murder.

The husband also, by the old law, might give his wife moderate

correction. For, as he is to answer for her misbehaviour, the

law thought it reasonable to intrust him with this power of re-

straining her, by domestic chastisement, in the same moderation

that a man is allowed to correct his apprentices or children ; for

whom the master or parent is also liable in some cases to answer.

But this pdwer of correction was confined within reasonable

bounds,* and the husband was prohibited from using any violence

to his wife, aliter quam ad virum, ex causa regiminis et castigationis

" Marshall v. Eutter, 8 T. R. 545. 20 & 21 Vict. c. 57.

" 3 & 4 Will. IV. c. 74 ; see alao btut.
* Mtxn: 874.
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uxoris suse, lidte et rationahiliter pertinet The civil law gave the

husband the same, or a larger authority over his wife ; allowiug

him for some misdemeanors, jlagellis et fustibus acriter verherare

UQsorem; for others, only modicam castigationem adhtbere.^ But

with us, in the politer reign of Charles II., this power of cor-

rection began to be doubted :^ and a wife may now have security

of the peace against her husband;* or, in return, a husband

against his wife.^ Yet the lower rank of people, who were

always fond of the old common law, still claim, and exert their

ancient privilege: and the courts of law will still permit a

husband to restrain a wife of her liberty, in case of any gross

misbehaviour.' ^

These are the chief legal effects of marriage during the cover-

ture ; upon which we may observe, that even the disabilities

which the wife lies under, are for the most part intended for her

protection and benefit. So great a favourite is the female sex of

the laws of England.

* Nov. 117, c. 14; Van Leeuwen in ' 2 Lev. 128.

loe.
J Stra. 1207.

» 1 Sid. 113; 3 Keb. 433. ' ' Coehmjui'$ oaae, 6 Dowl. P. C. 630,'
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CHAPTEE XVI.

OF PARENT AND CHILD.

The next, and the most universal relation in nature, is imme-
diately derived from the preceding, being that between parent

and child.

Children are of two sorts ; legitimate and spurious, or bastards

;

each of which we shall consider in their order ; and, iirst, of legi-

timate children.

I. A legitimate child is he that is born in lawful wedlock, or

within a competent time afterwards. " Pater est quern nuptise

" demonstrant" is the rule of the civil law ; and this holds with

the civilians, whether the nuptials happen before, or after the

birth of the child. With us in England the rule is narrowed,

for the nuptials must be precedent to the birth,** of which more
will be said when we come to consider the case of bastardy. At
present let us inquire into, 1. The legal duties of parents to their

legitimate children. 2. Their power over them. 3. The duties

of such children to their parents.

1. And, first, the duties of parents to legitimate children

:

which principally consist in three particulars ; their mainten-

ance, their protection, and their education.

The duty of parents to provide for the maintenance of their

children, is a principle of natural law ; an obligation laid on

them not only by nature herself, but by their own proper act, in

bringing them into the world : for they would be in the highest

" And 80 strict is this rule, that where country in which he was born, he is still

a person, born a bastard, becomes, by a bastard, so far as regards the inherit-

the subsequent marriage of his parents, auce of lands in England. Doe d. Bird-

legitimate according to the laws of the ivhisile v. Vardill, 6 Biug. N. 0. 358.
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manner injurious to their issue, if they only gave their children

life, that they might afterwards see them perish. By begetting

them, therefore, they have entered into a voluntary obligation,

to endeavour, as far as in them lies, that the life which they have

bestowed shall be supported and preserved. And thus the chil-

dren will have a perfect right of receiving maintenance from

their parents. And the president Montesquieu'' has a very just

observation upon this head : that the establishmiBnt of marriage

in all civilized states is built on this natural obligation of the

father to provide for his children : for that ascertains and makes

known the person who is bound to fulfil this obligation : whereas,

in promiscuous and illicit conjunctions, the father is unknown

;

and the mother finds a thousand obstacles in her way ;—shame,

remorse, the constraint of her sex, and the rigour of laws ;—that

stifle her inclinations to perform this duty ; and besides, she

generally wants ability.

The municipal laws of all well-regulated states have taken

care to enforce this duty : though Providence has done it more

effectually than any laws, by implanting in the breast of every

parent that natural arofyy^, or insuj)erable degree of affection,

which not even the deformity of person or mind, not even the

wickedness, ingratitude, and rebellion of children can totally

suppress or extinguish.

The civil law " obliges the parent to provide maintenance for

his child : and, if he refuses, **jttdex de ed re cognoacet." Nay, it

carries this matter so far, that it will not suffer a parent at his

death totally to disinherit his child, without expressly giving

his reason for so doing; and there are fourteen such reasons

reckoned up,** which may justify such disinherison. If the

parent alleged no reason, or a bad, or a false one, the child

might set'the will aside, tanquam testamentum ifwjiciomm, a testa-

ment contrary to the natural duty of the parent. And it is

remarkable under what colour the children were to move for

relief in such a case ; by suggesting that the parent had lost the

use of his reason when he made the iywffieious testament. And this,

as Puffendorf observes,* was not to bring into dispute the testa-

tor's power of disinheriting his own offspring ; but to examine

" Sp. L. B. 23, c. 2. * Nov. 11 o.

«Ff. 2.S3,5. 'L. 4, ell, §7.
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the motives upon whicli he did it : and, if they were found

defective in reason, then to set them aside. But perhaps this is

going rather too far ; every man has, or ought to have, by the

laws of society, a power over his own property : and, as Grotius

very well distinguishes,^ natural right obliges to give a necessary

maintenance to children ; but what is more than that they have
no other right to, than as it is given them by the favour of their

parents, or the positive constitutions of the municipal law.

Let us next see what provision our own laws have made for

this natural duty. It is a principle of law, that there is an obli-

gation on every man to provide for those descended from his

loins ; and the manner in which this obligation shall be per-

formed, is pointed out ' by the statutes 43 Eliz. c. 2, and 5 Geo.

I. c. 8.' ^ The father and mother, grandfather and grandmother

of poor impotent persons, shall maintain them at their own
charges, if of sufficient ability, according as the quarter sessions

shall direct :*' and if a parent runs away, and leaves his children,

the churchwardens and overseers of the parish ' may obtain an

order of justices to' seize his rents, goods, and chattels, and

dispose of them toward their relief
;

'
' and he may also be com-

mitted to prison and hard labour.'^ By the interpretations which

the courts of law have made upon these statutes, if a mother or

grandmother married again, and was before such second marriage

of sufficient ability to keep the child, the husband was charged

to maintain it •} on the ground that, being a debt of hers when
single, it should like others extend to charge the husband. ' But

it was afterwards determined, that the obligation imposed by the

statutes applied only to relations by blood, and consequently

that the husband was not responsible for the maintenance of the

children of his wife.^ Now, however, by the statute 4 & 5 Will.

IV. c. 76, a husband is liable to maintain his wife's children

born before marriage, whether legitimate or illegitimate, until

they reach the age of sixteen, or until the death of the mother

;

*" De J. B. et P. 1. 2, c. 7, n. 3. appeal to the quarter sessions. 59 Geo.
s In the case of children detained in a III. c. 12, s. 26.

reformatory or industrial school the ' Stubb v. Dixon, 5 East. 166.

parent or step-parent or other person re- > 5 Geo. IV. c. 83.

sponsible may be made to contribute, ^ Styles, 283 ; 2 Bulstr. 346.

29 & 30 Vict. CO. 117 & 118. ' Tubb v. Harrison, 4 T. K. 118 ; Cooper

^ This order may be made by two v. Martin, 4 East. 76.

justices in petty sessions, there being an
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for ' at her death, the relation being dissolved, the husband is

under no further obligation.

No person is bound to provide a maintenance for his issue,

unless where the children are impotent and unable to work,

either through infancy, disease, or accident ; and then is only-

obliged to find them with necessaries, the penalty on refusal

being no more than 208. a-month.™ For the policy of our laws,

which are ever watchful to promote industry, did not mean to

compel a father to maintain his idle and lazy children in ease

and indolence: but thought it unjust to oblige the parent

against his will to provide them with superfluities, and other

indulgences of fortune ; imagining they might trust to the

impulse of nature, if the children were deserving of such

favours."8." /

la^ha
in' bv

Our laV^has made no provision to prevent the disinheriting of

childrenA)y will ; leaving every man's property in his own dis-

posal, upon a principle of liberty in this, as well as every other

action ; though perhaps it had not been amiss, if the parent had

been bound to leave them at the least a necessary subsistence.

Indeed, among persons of any rank or fortune, a competence is

generally provided for younger children, and the bulk of the

estate settled upon the eldest, by the marriage-articles. Heirs

also, and children, are favourites of our courts of justice, and

cannot be disinherited by any dubious or ambiguous words ; there

being required the utmost certainty of the testator's intentions to

take away the right of an heir."

From the duty of maintenance we may easily pass to that of

" Winston v. Netoeomen, 6 A. & El. riches, whose only dnughtcr having em-
301 ; Seaborne v. Maddy, 7 C. & P. 497. brncod Christianity, he turned her out of

" As nothing is so apt to stifle the doors ; and on her application for relief,

calls of nature as religious bigotry, it it waa held she was entitled to none;

was enacted by the stat. 11 & 12 Will. Lord Raym. 699. But this gave occasion,

III. c. 4, that if any Popish parent should Com. Jour. 18 Feb.; 12 Mar. 1701, to

refuse to allow his Protestant child a another statute, 1 Ann. st. 1, c. 30, which
fitting maintenance, with a view to com- ordained that if Jewish parents refused

pel him to change his religion, the lord to allow their Protestant children a
chancellor should, by order of court, fitting maintenance suitable to the for-

constrain him to do what was just and tune of the parent, the lord chancellor,

reasonable. But thia did not extend to on complaint, should make such order

persons of another religion, of no less therein as he should see proper. ' Both
bitterness and bigotry than the popish

;

statutes were repealed by 9 & 10 Vict,

and, therefore, in the very next year we c. 59.'

find an instance of a Jew of immfuse • 1 Lev. 130.
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protection, which is also a natural duty, but rather permitted than
enjoined by any municipal laws ; nature, in this respect, working
so strongly as to need rather a check than a spur. A parent may
by our laws maintain and uphold his children in their lawsuits

without being guilty of the legal crime of maintaining quarrels
;

' and he ' may also justify an assault and battery in defence

of their persons.

The last duty of parents to their children is that of giving them
an education suitable to their station in life ; a duty pointed out

by reason, and of far the greatest importance of any. For, as

Puffendorf very well observes,^ it is not easy to imagine or allow,

that a parent has conferred any considerable benefit upon his

child by bringing him into the world, if he afterwards entirely

neglects his culture and education, and suffers him to grow up
like a mere beast, to lead a life useless to others, and shameful to

himself. Yet the municipal laws of most countries seem to be

defective in this point, by not constraining the parent to bestow

a proper education upon his children. Perhaps they thought it

punishment enough to leave the parent, who neglects the in-

struction of his family, to labour under those griefs and incon-

veniences, which his family, so uninstructed, will be sure to bring

upon him. Our laws, though their defects in this particular

cannot be denied, made provision in one instance, by the statutes

' which have been already referred to, for the education of and

'

for the apprenticing poor children ;
' and for many years large

annual grants have been made by parliament for a similar

purpose, the money thus placed at the disposal of the government

being distributed by the committee of privy council for education.

Finally the legislature has put education within the reach of all

by the statute 33 & 34 Vict c. 75 : under which parents may now
be compelled to cause their children, between the ages of five

and thirteen to attend the schools, provided by the School-boards

constituted under that act, unless they are already being properly

educated at some other efficient school. The rich are left at

their own option, whether they will breed up their children to be

ornaments or disgraces to their family.'**

p L. of N. b. 6, c. 2, § 12. 3 Jac. I. c. 5, it was provided that, if

'' In one case, that of religion, they any person scut any child under liis go-

were formerly under peculiar restric- vernment beyond the seas, either to pre-

tiou ; for, by stat. 1 Jae. I. c. 4, and vent its good education in England, or in
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2. The power of parents over their children is derived from the

former consideration, their duty: this authority being given

them, partly to enable the parent more effectually to perform his

duty, and partly as a recompense for his care and trouble in the

faithful discharge of it. And upon* this score the municipal

laws of some nations have given a much larger authority to the

parents than others. The ancient Roman laws gave the father

a power of life and death over his children ; upon this principle,

that he who gave had also the power of taking away. But the

rigour of these laws was softened by subsequent constitutions

;

so that we find a father banished by the Emperor Hadrian for

killing his sou, though he had committed a very heinous crime,

upon this maxim, that " patria potestas in pietate debet, non in

" atrocitate, consistere." But still they maintained to the last

a very large and absolute authority : for a son could not acquire

any property of his own during the life of his father ; but all his

acquisitions belonged to the father, or at least the profits of them

for his life.

The power of a parent by our English laws is much more

moderate, but still sufficient to keep the child in order and

obedience. He may lawfully correct his child, being under age,

in a reasonable manner ;
" for this is for the benefit of his

education. The consent or concurrence of the parent to the

marriage of his child under age was also directed by our ancient

law to be obtained :
* and it is still required, although the want

of such consent does not of itself render the marriage invalid.

And this also is another means, which the law has put into the

order to enter into or reside in any popish family, in order to be instructed, per-

coUegc, or to be instructed, persuaded, suaded, or confirmed in the popisli re-

or strengthened in the popish religion ; ligion, or contributed anything towards

in such case, besides the disabilities iu- their nxaintcnance when abroad by any

curred by the child so sent, the parent pretext whatever, the person both senduig

or person sending forfeited lOOl., which and sent were disabled to sue in law or

went to the sole use and benefit of him equity, or to be executor or administrator

that discovered the oflenco; 11 & 12 to any person, or to enjoy any legacy or

Will. III. c. 4. And by stat. 3 Car. I. deed of gift, or to bear any office in the

c. 2, if any parent or other sent or con- realm, and forfeited all his goods and

veyed any person beyond sea, to enter chattels, and likewise all his real estate

into, or be resident in, or trained up in for life. ' These disabilities no longer

any priory, abbey, nunnery, popish uni- exist ; 31 Geo. III. c. 32 ; 10 Geo. IV.

versity, college, or school, or house of c. 7; 2 & 3 Will. IV. c. 115.'

Jesuits, or priests, or iu any private popibh ' 1 Hawk. P. C. 130.
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parent's hands, in order the better to discharge his duty ; first,

of protecting his children from the snares of artful and designing

persons : and next, of settling them properly in life, by preventing

the ill consequences of too early and precipitate marriages. A
;father has no other power over his son's estate, than as his trustee

or guardian ; for though he may receive the profits during the

child's minority, yet he must account for them when he comes of

age. He may indeed have the benefit of his children's labour

while they live with him, and are maintained by him ; but this

is no more than he is entitled to from his apprentices or servants.

The legal power of a father over the persons of his children

ceases at the age of twenty-one : for they are then enfranchised

by arriving at years of discretion, or that point which the law

has established, as some must necessarily be established, when
the empire of the father, or other guardian, gives place to the

empire of reason. Yet till that age arrives, this empire of the

father continues even after his death ; for he may by his will

appoint a guardian to his children. He may also delegate part

of his parental authority, during his life, to the tutor or school-

master of his child ; who is then m loco parentis, and has such a

portion of the power of the parent committed to his charge, viz.,

that of restraint and correction, as may be necessary to answer

the purposes for which he is employed.

' During the father's life, the ' mother, as such, is entitled to

no power, but only to reverence * and respect ; and until the

statute 2 & 3 Vict. c. 54,* might have been excluded by the

father from all access to her children.* But under the provisions

of the Act, 36 Vict. c. 12, an order may now be made by the

High Court giving a mother access to such of her children as are

under the age of sixteen ; and directing, if it be thought fit, that

they remain in her custody until they attain that age.'"

* By the father's death the mother becomes entitled to the

custody of her children until they are of age ; and where no

' Generally called Talfourd's Act; un- had been established, was entitled to

der which the mother could have access apply under the statute 2 & 3 Vict. c. 54,

to and the custody of the children until which has been repealed. In such a case

they were seven years of age. the court will now have discretion to

' Rex V. Greenhill, 4 A. & E. (328. make or refuse an order.'

» No mother against whom adulteiy
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other guardian has been appointed stands, if unmarried, in the 1/

father's place, as to the consent required to the marriage of the

child during its minority. But she cannot appoint a guardian

by will, not being within the statute 12 Car. II. c. 24.

3. The duties of children to their parents arise from a prin-

ciple of natural justice and retribution. For to those who gave

us existence, we naturally owe subjection and obedience during

our minority, and honour and reverence ever after: they, who

protected the weakness of our infancy, are entitled to our protec-

tion in the infirmity of their age ; they who by sustenance and

education have enabled their offspring to prosper, ought in

return to be supported by that offspring in case they stand in

need of assistance. Upon this principle proceed all the duties of

children to their parents which are enjoined by positive laws.^'

And the Athenian laws * carried this principle into practice with

a scrupulous kind of nicety ; obliging all children to provide

for their father, wlien fallen into poverty ; with an exception to

spurious children, to those whose chastity had been prostituted

by consent of the father, and to those whom he had not put in

any way of gaining a livelihood. The legislature, says Baron

Montesquieu," considered, that in the first case the father, being

uncertain, had rendered the natural obligation precarious ; that

in the second case, he had sullied the life he had given, and done

his children the greatest of injuries, in depriving them of their

reputation ; and that in the third case he had rendered their

life, so far as in him lay, an insupportable burthen, by furnishing

them with no means of subsistence.

Our laws agree with those of Athens with regard to the first

only of these particulars, the case of spurious issue. In the other

cases the law does not hold the tie of nature to be dissolved by

any misbehaviour of the parent ; and therefore a child is equally

justifiable in defending the person, or maintaining the cause or

suit of a bad parent as a good one ; and is equally compellable,

if of sufficient ability, to maintain and provide for a wicked and
unnatural progenitor, as for one who has shown the greatest

tenderness and parental piety.

' Under the statutes relating to the " Potter's Antiq. b. 4, c. 15.

relief of the poor, children arc bound to " Sp. L. b. 26, c. 5.

support tlit'ir piirontf.
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II. We are next to consider the case of illegitimate children,

or bastards; with regard to whom let us inquire, 1. Who are

bastards ? 2. The legal duties of the parents towards a bastard

child? 3. The rights and incapacities attending such bastard

children ?

1. Who are bastards ? A bastard, by our English laws, is one

that is not only begotten, but born, out of lawful matrimony.

The civil and canon laws do not allow a child to remain a bastard,

if the parents afterwards intermarry : and herein they differ most

materially from our law ; which, though not so strict as to require

that the child shall be begotten, yet makes it an indispensable

condition, to make it legitimate, that it shall be horn after lawful

wedlock. And the reason of our English law is surely much
superior to that of the Eoman, if we consider the principal end

and design of establishing the contract of marriage taken in a

civil light; abstractedly from any religious view, which has

nothing to do with the legitimacy or illegitimacy of the children.

The main end and design of marriage, therefore, being to ascer-

tain and fix upon some certain person, to whom the care, the

protection, the maintenance, and the education of the children

should belong : this end is undoubtedly better answered by
legitimating all issue born after wedlock, than by legitimating

all issue of the same parties, even born before wedlock, so as

wedlock afterwards ensues ; 1. Because of the very great un-

certainty there will generally be in the proof that the issue was

generally begotten by the same man ; whereas by confining the

proof to the birth, and not to the begetting, our law has rendered

it perfectly certain what child is legitimate, and who is to take

care of the child. 2. Because by the Koman law a child may
be continued a bastard, or made legitimate, at the option of the

father and mother by a marriage ex post facto ; thereby opening

a door to many frauds and partialities which by our law are

prevented. 3. Because by those laws a man may remain a

bastard till forty years of age, and then become legitimate by

the subsequent marriage of his parents f whereby the main

end of marriage, the protection of infants, is totally frustrated.

4. Because this rule of the Roman law admits of no limitations

as to the time or number of bastards so to be legitimated ; but

'^ See a curious case of legitimatio per suhseqiiens mnfrimonium in Kerr v. Mariin.

1 Macqueen's Appeal Oases, 650.
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a dozen of them may, twenty years after their birth, by the

subsequent marriage of their parents, be admitted to all the

privileges of legitimate children. This is plainly a great dis-

couragement to the matrimonial state ; to which one main induce-

ment is usually not only the desire of having children, but also

the desire of procreating lawful heirs. Whereas our constitutions

guard against this indecency, and at the same time give suflScient

allowance to the frailties of human nature. For, if a child be

begotten while the parents are single, and they will endeavour to

make an early reparation for the offence, by marrying within a

few months after, our law is so indulgent as not to bastardize the

child, if it be born, though not begotten in lawful wedlock ; for

this is an incident that can happen but once, since all future

children will be begotten, as well as bom within the rules of

honour and civil society. Upon reasons like these we may suppose

the peers to have acted at the parliament of ^lerton, when they

refused to enact that children before marriage should be esteemed

legitimate.*

From what has been said, it appears that all children bora

before matrimony are bastards by law: and so it is of all

children born so long after the death of the husband, that by the

usual course of gestation they could not be begotten by him. But
this being a matter of some uncertainty, the law is not exact as

to a few days. And this gives occasion to a proceeding at

common law, where a widow is suspected to feign herself with

child, in order to produce a supposititious heir to the estate : an

attempt which the rigour of the Gothic constitutions esteemed

equivalent to the most atrocious theft, and therefore punished

with death." In this case with us the heir presumptive, *or

a contingent devisee,''' may have a writ de venire inspiciendo,

to examine whether she be with child or not ; and, if she be, to

keep her under proper restraint till delivered ; which is entirely

conformable to the practice of the civil law : but if the widow be

• Rogaverunt omnes episcopi magnates, miit et approbate. Stat. 20 Hen. III.

ut consentirent quod nati ante matrimo- c. 9 ; see the introduction to the Great
nium essent legitimi, strut illi qui nati Charter, edit. Oxon, 1759, sub anno 1253.

sunt post matrimonium, quia ecclesia tales • Stiemhook, de Jure Goth. 1. 3, c. 5.

halet pro legitimis. Et omnes comites et '" Co. Litt. by Harg, 8 b. n. 3 ; 123 b.

barones una voce responderunt quod nolunt n. 1; exp. Wallop, 4 Bro. C. C. 90;
leges Anglim mutare, qum hucusque wtitato' Aiscmigh's case, 2 P. Wms. 591.
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upon due examination found not pregnant, the presumptive heir

shall be admitted to the inheritance, though liable to lose it

again, on the birth of a child within forty weeks from the death

of a husband. But if a man dies, and his widow soon after

marries again, and a child is born within such a time as that by
the course of nature it might have been the child of either

husband ; in this case he is said to be more than ordinarily

legitimate ; for he may, * it is said,' when he arrives to years of

discretion, choose which of the fathers he pleases.'' To prevent

this, among other inconveniences, the civil law ordained that no

widow should marry infra annum luctus, a rule which obtained

so early as the reign of Augustus,*^ if not of Eomulus; and

the same constitution was probably handed down to our early

ancestors from the Komans, during their stay in this island ; for

we find it established under the Saxon and Danish governments.'®

As bastards may be born before the coverture or marriage

state is begun, or after it is determined, so also children born

during wedlock may in some circumstances be bastards. As if

the husband be out of the kingdom of England, or, as the law

somewhat loosely phrases it, extra quatuor maria, for above nin©

months, so that no access to his wife can be presumed, her issue

during that period shall be bastards. But, generally during the

coverture, access of the husband shall be presumed, unless the

contrary can be shown ; which is such a negative as can only be

proved by showing him to be elsewhere : for the general rule is

prwsumitur pro legitimatione.^ ' After a judicial separation,' if the

wife breeds children they are bastards ; for the law will presume

the husband and wife conformable to the sentence of separation,

unless access be proved : but in a voluntary separation by agree-

ment, the law will suppose access, unless the negative be shown.

So also if there is an apparent impossiblity of procreation on the

part of the husband, as if he be eight years old, or the like,

there the issue of the wife shall be bastards. Likewise in case

" ' This doctrine has been questioned ' 5 Kep. 98 ;
' Morris v. Davis, 5 CI.

and cannot be held for law ; see Co. Litt. & Fin. 163 ; Reg. v. Mansfield, 1 Q. B.

8, and Hargrave's note.* Rep. 444 ; Hargrave v. Hargrave, 9
^ But the year was then only ten Beav. 552; see aXso i\\G Gardner Peerage

months, Ovid. Fast. 1. 27. case, reported by Lo Marchant: tlic

^ 'Let every widow continue husband- Banhury Peerage case, Sir Harris Nicolus

less a twelvemonth.' 1 Thorpe, 323,417. on Adulterine Bastardy.'
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of divorce ' on the ground of corporal imbecility,' all the issue

bom during the coverture are bastards; because the marriage
' was ' unlawful and null from the beginning.

2. Let us next see the duty of parents to their bastard

children by our law, which is principally that of maintenance.

For, though bastards are not looked upon as children to any civil

purposes, yet the ties of nature, of which maintenance is one, are

not so easily dissolved ; and they hold indeed as to many other

intentions, as, particularly, that a man shall not marry his

bastard sister or daughter.* The civil law, therefore, when it

denied maintenance to bastards begotten under certain atrocious

circumstances,'' was neither consonant to nature nor reason

:

however profligate and wicked the parents might justly be

esteemed.

The method by which the English law provides maintenance

for them is, now, after many changes, as follows :
'

* The woman
may, either before or at any time within a year after the birth of

an illegitimate child, or at any time thereafter upon proof that

the putative father has within the twelve months next after the

birth of the child paid money for its maintenance, or any time

within twelve months after his return to England ujxin proof

that he ceased to reside in England within the year following the

birth of the child, obtain a summons for the alleged father to

appear at petty sessions ; and on his appearance, or proof of the

service of such summons, and on hearing the evidence of the

mother, corroborated in some material particular, the justices

may make an order on such putative father for the payment of a

weekly sum not exceeding five shillings, until the child attains

the age of thirteen—or, if the justices shall so direct, sixteen

—

or until the marriage of the mother, or death of the child. In

case of neglect to make payment, the amount and costs may be

levied by distress on the father's effects, and he may be detained

in custody until the result of the distress be known ; and if it

prove insufficient, he may be committed to prison for three

months. A right of appeal to the quarter-sessions from the order

of justices is, however, given to the putative father, on his giving

security for costs. The money payable under such an order is

' Lord Rayra. G8; Comb. 356. ' 7 & 8 Vict. c. 101 ; 35 & 36 Vict. c.

* Nov. 89, c. 15. 65 ; 36 Vict. c. 9.

VOL. I. 2 F
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given to the mother ; but if she be dead, or insane, or in prison,

or under sentence of transportation, the justices may appoint

some other person to have the custody of the child and receive

the money. And if such person misapply the money, or withhold

proper nourishment from the child, or otherwise abuse or maltreat

it, he or she is liable to a fine of 10?.'

' But whether an order of maintenance on the putative father

be obtained or not, the mother, who is entitled to the custody of

her child, in preference to the father,^ is, in any case, bound to

maintain it ;
^ and if, being of ability, wholly or in part, she

neglects to do so, whereby the child becomes chargeable to the

parish, she may be punished as an idle and disorderly person

under the statute 5 Geo. IV. c. 83 ; and on a second conviction,

as a rogue and vagabond under the same statute. The guardians

may also take proceedings in such a case' against the putative

father.'

3. I proceed next to the rights and incapacities which

appertain to a bastard. The rights are very few, being only

such as he can acquire ; for he can inherit nothing, being looked

upon as the son of nobody ; and sometimes called jilius nuUius,

sometimes Jilius 2>opuli} Yet he may gain a surname by reputa-

tion, though he has none by inheritance.™ All other children

have their primary settlement in their father's parish ; but a

bastard in ' that of his mother,"^ until he attains sixteen years of

age, upon which his settlement is in the parish of his birth.'
°

The incapacity of a bastard consists principally in this, that

he cannot be heir to any one, neither can he have heirs, but of

his own body ; for, being nullius jilius, he is therefore of kin to

nobody, and has no ancestor from whom any inheritable blood

can be derived." A bastard was also, in strictness, incapable of

holy orders ; and though that were dispensed with, yet he was

utterly disqualified from holding any dignity in the church ;

^'

J Bex V. Hopkins, 7 East. 579 ; ex p. of the mother.'

Keene, 1 Bos. & Pul. N. R. H8. " Bodenham v. St. Andrew's, Worcester,

" 4 & 5 Will. IV. c, 76, s. 71.' 1 El. & Bl. 4G5.

' Fort, de Lti. c. 40. p ' When the property of a bastard
'" Co. Litt. 3. escheats to the crown, it is generally

" ' 4 & 5 Will. IV. c. 76, s. 71. Pre- restored to the nearest members of his

viously to this statute, a bastard's settle- family ; Megil v. Johnson, Doug : 542 ;

ment was in general in tlic parish of its Toller, Ex. 107.'

birth, Salk. 427 ; in some cases in that " Fortesc. c. 40 ; 5 Rep. 58.
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but this doctrine seems now obsolete ; and in most other respects

there is no distinction between a bastard and another man. And
really any other distinction but that of not inheriting, which

civil policy renders necessary, would, with regard to the innocent

offspring of his parent's crimes, be odious, unjust, and cruel to

the last degree : and yet the civil law, so boasted of for its

equitable decisions, made bastards in some cases incapable even

of a gift from their parents/ A bastard may, lastly, be made
legitimate and capable of inheriting by the trancendant power of

an act of parliament, and not otherwise ;^ as was done in the case

of John of Gaunt's bastard children, by a statute of Richard II.

' Cod. 6, 57, 5. • 4 Inst. 36.

2 F 2



( 436 )

CHAPTEE XVII.

OF GUARDIAN AND WARD.

The only general private relation now remaining to be discussed,

is that of guardian and ward ; which bears a very near resemblance

to the last, and is plainly derived out of it : the guardian being

only a temporary parent, that is, for so long a time as the ward is

an infant, or under age. In examining this species of relationship,

I shall first consider the different kinds of guardians, how they

are appointed, and their power and duty ; next, the different ages

of persons, as defined by the law ; and, lastly, the privileges and

disabilities of an infant, or one under age and subject to guardian-

ship.

The guardian with us performs the office both of the tutor and

curator of the Roman laws ; the former of which had the charge

of the maintenance and education of the minor, the latter the

care of his fortune ; or, according to the language of the Court

of Chancery, the tutor was the committee of the person, the curator

the committee of the estate. But this office was frequently united

in the civil law ; as it is always in our law with regard to minors,

though as to lunatics and idiots it is commonly kept distinct.

1. Of the several species of guardians, the first are guardians

h/ nature ; viz. the father and, in some cases, the mother of the

child. ' This guardianship is a mere personal right in the father

or other ancestor, to the custody of the person of the infant, until

he or she attains twenty-one years of age.'* For if an estate be

left to an infant, the father is by common law the guardian, and

must account to his child for the profits.

2. There are also guardians for nurture ; which are the father,

» Co. Litt. by Harg. 88, n. 63-71 ; Reg. v. Thorp, Oarth. 386.
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or, * if he be dead, the ' mother, till the infant attains the age of

fourteen years ;
' a guardianship which, like that by nature, has

no reference to the infant's property, but relates merely to his

person.'** In default of father or mother, the 'court' usually

assigns some discreet person to take care of the infant's personal

estate, and to provide for his maintenance and education.*^

3. Next are guardians in socage, an appellation which will be

fully explained in the second book of these Commentaries, who

are also called guardians hy the common law. These take place

only when the minor is entitled to some estate in lands,^ and

then by the common law the guardianship devolves upon his

next of kin, to whom the inheritance cannot possibly descend :

as, where the estate descended from his father, in this case his

uncle by the mother's side cannot possibly inherit this estate, and

therefore shall be the guardian. For the law judges it improper

to trust the person of an infant in his hands, who may by |X)8si-

bility become heir to him ; that there may be no temptation, nor

even suspicion of temptation, for him to abuse his trust." The
Roman laws proceed on a quite contrary principle, committing

the care of the minor to him who is the next to succeed in the

inheritance, presuming that the next heir would take the best

care of an estate to which he has a prospect of succeeding : and

this they boast to be " summa p'ovidentia." ' But in the meantime

they seem to have forgotten, how much it is the guardian's interest

to remove the incumbrance of his pupil's life from that estate for

which he is supposed to have so great a regard.* And this affords

Fortescue, and Sir Edward Coke, an ample opportunity for

triumph ; they affirming, that to commit the custody of an infant

to him that is the next in succession is " qtiasi agnum committere

" lujpo, ad devorandum." ^ These guardians in socage, like those

" Moor. 738 ; 3 Rep. 38. '" See Stat. Hilbem. 14 Hen. III. This
* 2 Jones, 90 ; 2 Lev. 163. policy of our English law is warranted
* ' By descent, Quadring v. Doumt, 2 by the wise institntions of Solon, who

Mod. 176.' provided that no one should be another's

' Glanv. 1. 7, c. 11. ' Ff. 26, 4, 1. guardian who was to enjoy the estate

« The Roman satirist was fully aware after his death ; Potter's Antiq. b. 1, c.

of this danger when he puts this private 26. And Chtirondas, another of the

prayer into the mouth of a selfish Grecian legislators, directed that the

guardian:

—

inheritance shoulcj go to the father's

—pupiUam o tUiiiam, quem proximus relations, but the education of the child

tueres to the mother's, that the guardianship

Impello, expungam. Pers. 1, 12. and right of succession raij^ht always
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for nurture, continue only till the minor is fourteen years of

age ;
^ for then, in both cases, he is presumed to have discretion,

so far as to choose his own guardian.

4. For this he may do, unless one be appointed by the father,

by virtue of the statute 12 Car. II. c. 24, which, considering the

imbecility of judgment in children of the age of fourteen, and

the abolition of guardianship in chivalry, which lasted till the-

age of twenty-one, and of which we shall speak hereafter, enacts,

that any father, under age or of full age, may by deed or will

dispose of the custody of his child, either born or unborn, to any

person, either in possession or reversion, till such child attains the

age of one-and-twenty years. These are called guardians by

statute,^ or testamentary guardians. 'The act of Charles II., it

will be observed, enables thefether only to appoint guardians

;

it confers no such power on the mother,'^ and it does not extend

to a putative father, nor a person in loco parentis: though the

High Court, in the exercise of its general jurisdiction over

infants, pays great attention to nominations of guardians by such

testators.'

5. ' Guardians may be chosen or elected by the infant, on

attaining fourteen ; but this kind of guardianship, which is quite

unknown in practice, seems not to extend beyond giving the

consent to marriage required by the statutes mentioned in a

previous part of this volume ; and the infant's election, it may be

added, in no case supersedes the jurisdiction of the High Court.''''

For the lord chancellor was, by right derived from the crown, the

general and supreme guardian of all infants, that is, of all such

persons as have not discretion enough to manage their own

concerns ;
' until his jurisdiction was vested in the High Court of

Justice.'

"

be kept distinct. Petit. Leg. At. 1. G, & M. c. 8. That act was repealed by 9

t. 7. Geo. IV. c. 31.'

• Wade V. Baker, 1 Ld. Eaym. 131. " Vaughan's Eep. 180.

J ' Sir William Blackstone mentions, ' Chatteris v. Young, 1 Jac. & Walk.

under the head of guardianship hy nature, 106.

one species of guardianship which seems "" Curtis v. Bippoii, 4 Madd. 462.

to have been by statute only, viz. that " ' And it is accordingly now exercised

which occurred where a father assigned in the Chancery Division. The Judi-

a guardian to a woman child under cature Act, 1873, s. 34.'

sixteen, by virtue of the statute 4 & 5 P.
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6. ' This jurisdiction, whatever may have been its origin, has

long been firmly established, and beyond the reach of con-

troversy; ° it being a settled maxim that the sovereign is the

universal guardian of all the infants in the kingdom. The court,

therefore, will appoint a suitable guardian for an infant, where

there is no other, or no other who will or can act ; for if there

are testamentary guardians, the court has no jurisdiction to do so.

It will also, in general, abstain from interference, unless the

infant has property ; not from any want of jurisdiction, but from

the want of means to exercise its authority with effect. When,
however, guardians are appointed, and their nomination is en-

tirely a matter of discretion, they are treated as officers of the

court, and are held responsible accordingly.' ^

* The court will not only remove guardians appointed by its

OMm authority, but it will also remove guardians at the com-

mon law, and even testamentary or statute guardians, whenever

sufficient cause can be shown for so doing. For guardianship is

always regarded by the law as a delegated trust for the benefit

of the infant;' and in case therefore any guardian abuses his

trust, the court will check and punish him ; nay, sometimes will

proceed to the removal of him, and appoint another in his stead.*'

* The court will sometimes also require security to bo given by

the guardian, and on the other hand will assist him in the per-

formance of his duties, as well in obtaining the custody of the

person of the ward as otherwise.'

* The jurisdiction of the Court of Chancery extends to the care

of the person of the infant, so far as is necessary for his protec-

tion and education, and to the care of his property, for its

management and preservation, and proper application for his

maintenance. It is upon the former ground that the court

interferes with the ordinary rights of parents, as guardians by
nature or by nurture ; for whenever a father is guilty of gross

ill-treatment of or cruelty to his children, or is in constant habits

of drunkenness and blasphemy, or low and gross debauchery,

or professes atheistical or irreligious principles, or his domestic

associations are such as tend to the corruption and contamination

of his children, the court will interpose and deprive him of the

custody of the infants, appointing at the same time a suitable

person to act as guardian, and superintend their education. And

* Wellesley v. Weliesley, 2 Bligh, N. S. " Story's Eq. Jur. vol. ii. ch. ;{5.

124-145. " 1 Sid. 424 ; 1 P. Wms. 70y.
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this interference may be obtained on the petition of the infant

himself, or of any of his friends or relatives; nay, a mere
stranger may at any time set the machinery of the court in

motion. In most instances, however, its jurisdiction arises from

a suit being actually pending relative to the person or property

of the infant ; and in such cases, although not under the care

of any guardian appointed by the court, the infant is treated

as a ward.'

'And a ward in chancery is in all cases under the special

protection of the court ; for no act can be done affecting the

minor's person, property, or estate, unless under its express or

implicit direction, every act done without such direction being

considered a contempt, exposing the offender to be attached and
imprisoned. Thus it is a contempt to conceal or withdraw the

person of the infant from the proper custody, or to disobey any
order of the court relative to its maintenance or education, or to

marry the infant without the approbation of the court. For the

court, in approving a person to be guardian, usually gives him
express directions how to exercise the powers which it has con-

ferred ; prescribes the residence, and settles a scheme for the

education of the infant ; and regulates, if necessary, his choice of

a profession or trade ; approves or prohibits the minor's mar-

riage ; and performs all the other duties of guardians by nature

or for nurture. With respect to the property of the ward, the

court not only superintends its management during the owner's

minority, but directs a proper settlement on the marriage of its

ward ; and this protection is not always removed upon the

minor's attaining twenty-one ; but is, for some purposes, con-

tinued afterwards, especially with regard to the marriage of

female wards. In these and other respects,"" therefore, guardians

appointed by the court have extensive delegated powers ; this

species of guardianship being one far more capable of adaptation

to the various requirements of modern society, the intentions of

testators, the wants and wishes of the infants themselves, and

the different kinds of property which may call for administrative

care, than all or any of the other guardianships known to

the law.'

' The guardian, for instance, may case for the opinion of the court ; and he
represent infants under the acts author- may represent infants in the winding up
iziiig advances of public money for of joint-stock companies.'

draining; he may concur in a special
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' The court has also a statutory authority to appoint a guardian

for the purpose of consenting to the marriage of any infant who
has no father or unmarried mother, or other guardian ;

^ and may
also give an effectual consent to the marriage of a minor, when
the consent required by law cannot be obtained, or is improperly

withheld. The court may also, by statute 3 & 4 Vict. c. 90,

confer all the rights of a guardian, to the exclusion of the parents

or other guardians, on any person who is willing to take the

charge of, and to provide for the maintenance and education of

an infant, who has been convicted and suffered the punishment

of felony.'

7. *A guardian ad litem, or, as he is in general termed, a

prochein amy or next friend, is one who is appointed by the court

to prosecute the suit, or manage the defence of an infant.' This

prochein amy may be any person who will undertake the infant's

cause ; and it frequently happens that an infant, by his prochein

amy, institutes an action against a fraudulent guardian. 'The
prochein amy, who is usually the father, acquires by this kind of

guardianship no authority over the person or property of the

infant, except as regards the suit itself ; but as he possesses all

the authority and incurs all the responsibility for costs and
otherwise of an ordinary suitor, the court will not allow him, if

an uncertificated bankrupt or an insolvent, to act as a guardian

ad litem.^
^

8. There are also special guardians, 'such as guardians in

gavelkind, whose authority does not cease till the infant attains

fifteen years of age, and guardians by the custom of London and

other places ; " but they are particular exceptions, and do not fall

under the general law.

The power and reciprocal duty of a guardian and ward are the

same, pro tempore, as that of a father and child ; and therefore I

shall not repeat them ; but shall only add, that the guardian,

when the ward comes of age, is bound to give him an account

of all that he has transacted on his behalf, and must answer for

all losses by his wilful default or negligence. In order, there-

• 4 Geo. IV. c. 76. 8. 16. Co. Litt. 88; Bac. Abr. A. 2 ; Ro-
« Watson V. Frnser, 8 M. & W. 060 ; binson on Gavelkiml, 237.

IHtchitt V. Satchicell, 12 M. & W. 779.
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fore, to prevent disagreeable contests with young gentlemen, it

has become a practice for many guardians, of large estates

especially, to indemnify themselves by applying to the court,

acting under its direction, and accounting annually before its

officers/

2. Let us next consider the ward or person within age, for

whose assistance and support these guardians are constituted by
law; or who it is that is said to be within age. The ages of

male and female are different for different purposes. A male at

twelve years old may take the oath of allegiance ; dit fourteen is at

years of discretion, and therefore may consent or disagree to

marriage, may choose his guardian,"^ may be an executor,

' although he cannot act until of age
;'

'' and at tiventtj-one is at

his own disposal, and may alien 'and devise' his lands, goods,

and chattels. A female also at seven years of age may be betrothed

or given in marriage ; at nine is entitled to dower ; at twelve is

at years of maturity, and therefore may consent or disagree to

marriage ; at fourteen is at years of legal discretion, and may
choose a guardian ; at seventeen may be executrix ; and at tiventy-

one may dispose of herself and her lands. So that full age in

male or female is twenty-one years, which age is completed on the

day preceding the anniversary of a person's birth ;
^ who till

that time is an infant and so styled in law. Among the ancient

Greeks and Eomans, women were never of age, but subject to

perpetual guardianship," unless when married, " nisi convenissent

in manum viri

:

" and, when that perpetual tutelage wore away in

process of time, we find that, in females as well as males, full age

was not till twenty-five years. Thus by the constitution of

different kingdoms, this period, which is merely arbitrary, and

juris positivi, is fixed at different times. Scotland agrees with

England in this point, both probably copying from the old Saxon

constitutions on the continent, which extended the age of

minority " ad annum vigesimum primum, et eo usque juvenes sub

" tutelam reponunt." *

" Ex p. Whitfield, 2 Atk. 316. " Salk. 44, 625 ; Lord Eaym. 480,

* Formerly, if a minor's discretion 1096 ; Toder v. Sansam, Dom. Proc. 27

were actually proved, he or she might Feb. 1775.

make a testament of personal estate ; Bl. ^ Pott. Antiq. b. 4, c. 11 ; Cic. pro

Com. vol. i. p. 463 ; but a minor can in Muren. 12.

no case now make a will. " Stiernhook, 1. 2, c. 2.

» 38 Geo. III. c. 87, s. 6.
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3. Infants have various privileges, and various disabilities : but

their very disabilities are privileges; in order to secure them

from hurting themselves by their own improvident acts. An infant

cannot be sued but under the protection, and joining the name, of

his guardian ; for he is to defend him against all attacks as well

by law as otherwise, but he may sue either by his guardian, or,

' as we have already seen, by his ' iwochein amy, his next friend

who is not his guardian.'' In criminal cases, an infant of the age

oi'fourteen years may be capitally punished for any capital ofifence

;

but under the age of seven he cannot. The period between seven

and fourteen is subject to much uncertainty: for the infant shall,

generally speaking, be judged priind facie innocent : yet if he

was doli eapax, and could discern between good and evil at the

time of the offence committed, he may be convicted, and undergo

judgment and execution, though he has not attained to years of

puberty or discretion.'^

With regard to estates and civil property, an infant has many
privileges, which will be better understood when we come to treat

more particularly of those matters ; but this may be said in

general, that an infant shall lose nothing by non-claim, or

neglect of demanding his right ; nor shall any other laches or

negligence be imputed to an infant, except in some very par-

ticular cases.

It is generally true, that an infant can neither alien his lands,

nor do any legal act, nor make a deed, nor indeed any manner of

contract, that will bind him. But still to all these rules there are

some exceptions : part of which were just now mentioned in

reckoning up the different capacities which they assume at

different ages : and there are others, a few of which it may not be

improper to recite, as a general specimen of the whole. And,

first, it is true, that infants cannot alien their estates : but

infant trustees, or mortgagees, are enabled to convey, under the

•• 'An infant may stie for waj/es in the who was lianged ; for by hiding he knew
county court as if he were of full age.' he had done wrong, and malitia supplet

" ' Sir Matthew Hale gives us two in- atatem. A boy of ten years old, who

stances : one of a girl of thirteen, who was guilty of a heinous murder, was

was burned for killing her mistress ; held a proper subject for capital punish-

auotlur of a boy still yoimgor, that hail ment, by the opinion of all the judges,

killed his companion and hid himself, Foster, C. L. 72.'
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direction of the court, the estates they hold in trust or mortgage,

to such person as the court ' shall appoint ; a mode of transfer

not always necessary, since the court can effect the same object by
its own order. So, infants may make conveyances and mortgages

under order of the court in suits for the payment of debts, and
with the consent of the court may make valid settlements of

either real or personal estate on their marriage.' Also it is

generally true, that an infant can do no legal act : yet an infant,

who has an advowson, may present to the benefice when it becomes

void. For the law in this case dispenses with one rule, in order

to maintain others of far greater consequence : it permits an

infant, ' at least with the concurrence of the guardian,' ^ to present

a clerk, who, if unfit, may be rejected by the bishop, rather than

either suffer the church to be unserved till he comes of age, or

permit the infant to be debarred of his right by lapse to the

bishop. An infant may also purchase lands, but his purchase is

incomplete ; for when he comes to age, he may either agree or

disagree to it, as he thinks prudent or proper, without alleging

any reason ; and so may his heirs after him, if he dies without

having completed his agreement. It is, farther, generally true,

that an infant, under twenty-one, can make no deed but what is

afterwards voidable ;
® yet in some cases he may bind himself

apprentice by deed indented or indentures for seven years ;
^ and

he may by deed appoint a guardian to his children, if he has

any.^ Lastly, it is generally true, that an infant can make no

other contract that will bind him :
^ yet he may bind himself to

pay for his necessary meat, drink, apparel, physic, and such other

necessaries ;' and likewise for his good teaching and instruction,

whereby he may profit himself afterwards.^ ' But the contract of

an infant, not for necessaries, would seem to be voidable only, and not

void, if for his benefit ;
^ and therefore, if it be ratified by him on

his attaining full age, he will be bound by it. Thus a lease made
by him while an infant is voidable ; but if he accepts rent at full

* Shopland v. Byder. Cro. Jac. 99 ; bank ; and in certain cases, if fourteen

Harg. Co. Litt. 89 a. n. 71. years of age, may execute a power of

" Ex p. Davis, 5 T. R. 715. attorney to withdraw the deposits ; and
* 5 Eliz. c. 4 ; 43 Eliz. c. 2 ; Bex v. may be a member of, and execute in-

Great Wigston, 3 B. & C. 485. struments relating to, friendly societies.'

e Stat. 12 Car. II. c. 24. 'This he ' Smithy. Willins, 4 El. & Bl. 180.

might formerly do by will ; but an infant •* Co. Litt. 172.

cannot now make a will.' '' Gibhs v. Merrill, 3 Taunt. 307 ; Goode
'' 'He may invest money in the savings' v. Harrison, 5 B. & Aid. 159.
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age, he cannot afterwards avoid the demise.' So if after attaining

majority he remains in possession of premises leased to him
during his infancy, he affirms the lease, and is liable even for

arrears of rent accrued during his nonage.™ But as to any other

contract than one for necessaries, or for his benefit," he is not

bound by it ;
* and all contracts, even by specialty for the re-

payment of money lent or to be lent or for goods supplied

(except necessaries), and all accounts stated, are absolutely void

;

and no ratification after full age of any contract made during

infancy, or any promise to pay a debt contracted during infancy,

now affords ground of action.' " And thus much, at present, for

the privileges and disabilities of infants.

' Ashfield V. Ashfidd, Sir William " See, as to the liability of infant

Jones, 157. partners of joint-stock companies, Dublin
" 1 Roll. Abr. En/ants : Kirton v. and Wicklow Railioay Company v. Black,

Elliott, 3 BuLt. 69 ; Evelyn v. Chichester, 8 Ex. 181.

3 Burr. 1719. • 37 & 38 Vict. c. G2.
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CHAPTER XVIII.

OF CORPORATIONS 'IN GENERAL.'

We have hitherto considered persons in their natural capacities,

and have treated of their rights and duties. But, as all personal

rights die with the person, and, as the necessary forms of investing

a series of individuals, one after another, with the same identical

rights, would be very inconvenient, if not impracticable ; it has

been found necessary, when it is for the advantage of the public

to have any particular rights kept on foot and continued, to

constitute artificial persons, who may maintain a perpetual

succession, and enjoy a kind of legal immortality.

These artificial persons are called bodies politic, bodies cor-

porate, corpora corjporata, or corporations ; of which there is a

great variety subsisting ; in order to preserve entire and for ever

those rights and immunities, which, if they were granted only to

those individuals of which the body corporate is composed, would

upon their death be utterly lost and extinct. To show the ad-

vantages of these incorporations, let us consider the case of a

college in either of our universities, founded ad studendum et

orandum, for the encouragement and support of religion and learn-

ing. If this was a mere voluntary assembly, the individuals

which compose it might indeed read, pray, study, and perform

scholastic exercises together, so long as they could agree to do so

:

but they could neither frame nor receive any laws or rules of their

conduct ; none, at least, which would have any binding force, for

want of a coercive power to create a sufficient obligation.

Neither could they be capable of retaining any privileges or

immunities : for if such privileges be attacked, which of all this

unconnected assembly has the right or ability to defend them ?

And, when they are dispersed by death or otherwise, how shall

they transfer these advantages to another set of students, equally

unconnected as themselves ?
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So also with regard to holding estates or other property, if land

be granted for the purpose of religion or learning to twenty

individuals not incorporated, there is no legal way of continuing

the property to any other persons for the same purposes, but by

endless conveyances from one to the other, as often as the hands

are changed.

But when they are consolidated and united into a corporation,

they and their successors are then considered as one person in

law : as one person they have one will, which is collected from

the sense of the majority of the individuals : this one will may
establish rules and orders for the regulation of the whole, which are

a sort of municipal laws of this little republic ; or rules and
statutes may be prescribed to it at its creation, which are then in

the place of "natural laws; the privileges and immunities, the

estates and possessions of the corporation, when once vested in

them, will be for ever vested without any new conveyance, to

new successors ; for all the individual members that have existed

from the foundation to the present time, or that shall ever here-

after exist, are but one person in law, a jierson that never dies

;

in like manner as the river Thames is still the same river, though

the parts which compose it are changing every instant.

The honour of originally inventing these political constitutions

entirely belongs to the Romans. They were introduced, as

Plutarch says, by Numa; who finding, upon his accession, the

city torn to pieces by the two rival factions of Sabines and
Romans, thought it a pinident and i>olitic measure to subdivide

these two into many smaller ones, by instituting separate societies

of every manual trade and profession. They were afterwards

much considered by the civil law, in which they were called

universitafes, as forming one whole out of many individuals ; or

collegia, from being gathered together ; they were adopted also

by the canon law, for the maintenance of ecclesiastical discipline

;

and from them our spiritual corporations are derived. But our

laws have considerably refined and improved upon the invention,

according to the usual genius of the English nation
; particularly

with regard to sole corporations, consisting of one person only, of

which the Roman lawyers had no notion; their maxim being,

that " tres fadunt collegium.'' Though they held, that if a cor-

poration originally consisting of three persons be reduced to one,
" si universitas ad unurti redit" it may still subsist as a corpora-

tion " et stet nomen universitatis."
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Before we proceed to treat of the several incidents of corpora-

tions, as regarded by the laws of England, let us first take a

view of the several sorts of them ; and then we shall be better

enabled to apprehend their respective qualities.

The first division of corporations is into aggregate and sole.

Corporations aggregate consist of many persons united together

into one society, and are kept up by a perpetual succession of

members, so as to continue for ever ; of which kind are the mayor

and commonalty of a city, the head and fellows of a college, the

dean and chapter of a cathedral church. Corporations sole consist

of one person only and his successors, in some particular station,

who are incorporated by law, in order to give them some legal

capacities and advantages, particularly that of perpetuity, which

in their natural persons they could not have had. In this sense

the sovereign is a sole corporation ; so is a bishop ; so are some

deans, and prebendaries, distinct from their several chapters

;

and so is every parson and vicar.* And the necessity, or at least

use, of this institution will be very apparent if we consider the

case of a parson of a church. At the original endowment of

parish churches, the freehold of the church, the churchyard, the

parsonage-house, the glebe, and the tithes of the parish, were

vested in the then parson by the bounty of the donor, as a temporal

recompense to him for his spiritual care of the inhabitants, and

with intent that the same emoluments should ever afterwards

continue as a recompense for the same care. But how was this

to be effected ? The freehold was vested in the parson ; and if

we suppose it vested in his natural capacity, on his death it

might descend to his heir, and would be liable to his debts and

incumbrances ; or, at best, the heir might be compellable, at some

trouble and expense, to convey these rights to the succeeding

incumbent. The law therefore has wisely ordained, that the

parson, quatenus parson, shall never die, any more than the sove-

reign : by making him and his successors a corporation. By
which means all the original rights of the parsonage are preserved

entire to the successor : for the present incumbent, and his

predecessor who lived seven centuries ago, are in law one and the

same person ; and what was given to the one was given to the

other also.

Another division of incorporations, either sole or aggregate, is

into ecclesiastical and lay. Ecclesiastical corporations are where

• A vicar choral, for instance ; Greener v. FnrfiU, 7 C. B. (N. S.) 8B8.
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the members that compose it are entirely spiritual persons ; such

as bishops ; certain deans, and prebendaries ; all archdeacons,

parsons, and vicars ; which are sole corporations ; deans and

chapters at present, and formerly prior and convent, abbot and

monks, and the like, bodies aggregate. These are erected for the

furtherance of religion, and perpetuating the rites of the church.

Lay corporations are of two sorts, civil and eleemosynary. The
civil are such as are erected for a variety of temporal purposes.

The sovereign, for instance, is made a corporation to prevent in

general the possibility of an interregnum, or vacancy of the

throne, and to preserve the possessions of the crown entire ; for

immediately upon the demise of one sovereign, his successor is,

as we have formerly seen, in full possession of the regal rights

and dignity. Other lay corporations are erected for the good

government of a town or particular district, as a mayor and

commonalty, bailiff and burgesses, or the like ; some for the

advancement and regulation of manufactures and commerce ; as

the trading companies of London, and other towns ; and some for

the better carrying on of divers special purposes; as church-

wardens, for conservation of the goods of the parish : the Colleges

of Physicians and Surgeons in London, for the improvement of

the medical science ; the Koyal Society for the advancement of

natural knowledge ; and the Society of Antiquaries for promoting

the study of Antiquities. And among these the general cor-

porate bodies of the universities of Oxlbrd and Cambridge must

be ranked : for it is clear they are not spiritual or ecclesiastical

corporations, being composed of more laymen than clergy ;**

neither are they eleemosynary foundations, though stipends are

annexed to particular magistrates and professors, any more than

other corporations where the acting officers have standing salaries

;

for these are rewards pro opera et labore, not charitable donations

only, since every stipend is preceded by service and duty : they

seem therefore to be merely civil corporations.

The eleemosynary sort are such as are constituted for the

perpetual distribution of the free alms, or bounty, of the founder

of them to such persons as he has directed. Of this kind are all

hospitals for the maintenance of the poor, sick, and impotent

:

and all colleges, both in our universities, and out '^ of them : which

colleges are founded for two purposes ; 1. For the promotion of

'• ' See the observations of Lord Mansfield, in 3 Burr. 1656.'

Such as at Manchester, Eton, Winchester, &c.

VOL. I. 2 G
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piety and learning by proper regulations and ordinances. 2. For
imparting assistance to the members of those bodies, in order to

enable them to prosecute their devotion and studies with greater

ease and assiduity. And all these eleemosynary corporations are,

strictly speaking, lay and not ecclesiastical, even though composed

of ecclesiastical persons,** and although they in some things par-

take of the nature, privileges, and restrictions of ecclesiastical

bodies.

* These are ' the several species of corporations ' known to our

law. Of some of them, which possess peculiar qualities, and of

others which have not all the usual incidents of a corporation, I

shall treat separately ; and with this view shall consider :—First,

Corporations in general ; Secondly, Municipal Corporations ; and

Thirdly, Trading Corporations.'

Let us then proceed to consider, ' with reference to corporations

in general,' 1. How corporations may be created. 2. What are

their powers, capacities, and incapacities. 3. How corporations

are visited. And, 4. How they may be dissolved.

1. Corporations, by the civil law, seem to have been created by

the mere act and voluntary association of their members

:

provided such convention was not contrary to law, for then it was

illicitum collegium. It does not appear that the prince's consent

was necessary to be actually given to the foundation of them

;

but merely that the original founders of these voluntary and

friendly societies, for they were very little more than such, should

not establish any meetings in opposition to the laws of the state.

But, with us in England, the consent of the crown is absolutely

necessary to the erection of any corporation, either impliedly or

expressly given.^ The sovereign's implied consent is to be found

in corporations which exist by force of the common law, to which

our former kings are supposed to have given their concurrence

;

common law being nothing else but custom, arising from the

^ 1 Lord Raym. 6. which the consent of the feudal

• Cities and towns were first erected sovereign was absolutely necessary,

into corporate communities on the con- as many of his prerogatives and reve-

tinent, and endowed with many valu- nues were thereby considerably dimi-

able privileges, about the eleventh nished.

century; Robertson, Charter V. ; to
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universal agreement of the whole community. Of this sort are

the sovereign himself, all bishops, parsons, vicars, churchwardens,

and some others ; who by common law have ever been held, as

far as our books can show us, to have been corporations, virtiUe

officii: and this incorporation is so inseparably annexed to their

offices, that we cannot frame a complete legal idea of any of these

persons, but we must also have an idea of a corporation, capable

to transmit his rights to his successors, at the same time. Another

method of implication, whereby the consent of the crown is

presumed, is as to all corporations by prescription, such as the

city of London, and many others which have existed as corpora-

tions, time whereof the memory of man runneth not to the

contrary ; and therefore are looked upon in law to be well created.

For though the members thereof can show no legal charter of

incorporation, yet in cases ofsuch high antiquity, the law presumes

there once was one ; and that by the variety of accidents which a

length of time may produce, the charter is lost or destroyed.

The methods by which the consent of the crown is expressly

given, are either by act of Parliament or charter. By act of

Parliament, of which the royal assent is a necessary ingredient,

corporations may undoubtedly be created ; but it is observable,

that, till of late years, most of those statutes, which have been

usually cited as having created corporations, either confirmed

such as had been before created by the sovereign ; as in the case

of the College of Physicians erected by a charter of Henry VIIL,

which charter was afterwards confirmed in Parliament, by 14 & 15

Hen. VIII. c. 5 ; or they enabled the sovereign to erect a corpora-

tion infutiiro with such and such powers : jis is the case of the

Bank of England ' and the Society of the British Fishery.* ' For
although it was always in the jwwer of the crown to confer on any
set of individuals the privileges of a corporation, such as a common
seal and perpetual succession, to sue and be sued, and receive and
convey by its corporate name

;
yet there were many powers which

the crown could not by its prerogative, but which Parliament

alone could, confer.'

' Formerly, indeed, when the want of these powers was not

much felt,' the immediate creative act was usuaUy performed by
the sovereign alone, in virtue of the royal prerogative. * But in

' Stat. 5 & 6 W. & M. c. 20, « Stat. 23 Geo. II. c. 24.

2 G 2
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modern times corporations have been usually created either

directly by act of Parliament ; or erected by the crown under the

authority of a statute. Thus the sovereign is enabled by 5 & 6

Will. IV. c. 76, to grant charters of incorporation to populous

towns, which are thenceforth to have the municipal government,

powers of police, and other privileges conferred on such corpora-

tions by the legislature, the most important of which is the right

to levy rates for municipal and other purposes. Of corporations,

again, formed under the provisions of an act of Parliament,

registered joint-stock companies are familiar instances.'

The creation of a corporation by the crown may be performed

by the words " creamus, erigimus, fundamus, incorforamus" or

the like. Nay, it is held, that if the sovereign grants to a set

of men to have gildam mereatoriam, a mercantile meeting or

assembly,** this is alone sufficient to incorporate and establish

them for ever.*

The sovereign, it is said, may grant to a subject the power of

erecting corporations,^ though the contrary was formerly held f
that is, he may permit the subject to name the persons and

powers of the corporation at his pleasure ; but it is really the

crown that erects, and the subject is but the instrument : for,

though none but the sovereign can make a corporation, yet qui

facit per alium faeit ]per se. In this manner the chancellor of the

University of Oxford has power by charter to erect corporations
;

and has actually often exerted it, in the erection of several

matriculated companies of tradesmen subservient to the students.

* So by one of the charters of the city of London, power is given

to the corporation to establish companies, fraternities, and guilds,

which are to be subject to the general control of the civic

authorities.'

The parliament, we observed, by its absolute and transcendent

authority, may perform this or any other act whatsoever : and
actually did perform it to a great extent, by statute 39 Eliz. c. 5,

which incorporated all hospitals and houses of correction founded

by charitable persons, without farther trouble, and the same has

been done in other cases of charitable foundations.' In this

' Gild signified among the Saxons a '10 Rep. 30 ; 1 Roll. Abr. 513.

fraternity, derived from the verb gildan, ^ Bro. Abr. tit. Prerog. 53 ; Viner.

to pay, because every man paid his Prerog. 88. pi. 16.

share towards the expenses of the com- *^ Year-book, 2 Hen. VII. 13.

munity ; and hence their place of meet- See as a modern instance, the

ing is frequently called the Guild, or Elementary Education Act, 1870, s. 30 ;

Guild-hall. and the Public Health Act, 1875, s. 7.
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particular instance it was done, as Sir Edward Coke observes, to

avoid the charges of incorporation and licences of mortmain in

small benefactions ; which in his days were grown so great, that

they discouraged many men from undertaking these pious and

charitable works. ' So the parliament may remodel any existing

corporations, as was done by the statute 4 & 5 Will. IV. c. 76,

usually called the Municipal Corporation Reform Act ; by which

all laws, statutes, and usages, and so much of all royal and other

charters, grants, and letters patent then in force, relating to 178

corporations, were, so far as inconsistent with its provisions,

repealed ; and the constitution, privileges, powers, capacities and

incapacities of all these bodies assimilated in all respects.'

When a corporation is erected, a name must be given to it

;

and by that name alone it must sue and be sued and do all legal

acts.™ Such name is the very being of its constitution ; and

though it is the will of the sovereign that erects the corporation,

yet the name is the knot of its combination, without which it

could not perform its corporate functions." The name of incor-

poration, says Sir Edward Coke, is as a proper name, or name of

baptism ; and therefore when a private founder gives his college

or hospital a name, he does it only as a godfather ; and by that

same name the king baptizes the incorporation.

2. After a corporation is so formed and named, it acquires

many powers, rights, capacities, and incapacities, which we are

next to consider." Some of these are necessarily and inseparably

incident to every corporation ; which incidents, as soon as a

corporation is duly erected, are tacitly annexed of course. As,

1. To have perpetual succession. This is the very end of its

incorporation : for there cannot be a succession for ever without

an incorporation ; and therefore all aggregate corporations have

a power necessarily implied of electing members in the room

of such as go off. 2. To sue or be sued, implead or be impleaded,

" ' Sir Wm. Blackstone adds,' though changed, Be^. v. Registrar and Joint

a very minute variation therein is not Stock Companies, 10 Q. B. 839.

material. ' But see Rambro v. Hull and " ' Those here mentioned chiefly relate

London Insurance Co., 3 H. & N. 789.' to corporations by charter or prescrip-

Gilb. Hist. C. P. 182. A name, it tion, and not in general to modem
is said, may be implied; 1 Salk. 191; corporations created by statute, or under
and in some corporations it may be the powers of Acts of I'arliament.
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grant or receive, by its corporate name, and do all other acts as

natural persons may. 3. To purchase lands, and hold them,

for the benefit of themselves and their successors ; which two are

consequential to the former. 4. To have a common seal. For a

corporation being an invisible body, cannot manifest its intention

by any personal act or oral discourse : it therefore acts and speaks

only by its common seal. For, though the particular members
may express their private consents to any act, by words or signing

their names, yet this does not bind the corporation ; it is the fixing

of the seal, and that only, which unites the several assents of the

individuals who compose the community, and makes one joint

assent of the whole. 5. To make by-laws or private statutes for

the better government of the corporation f which are binding

upon themselves, unless contrary to the laws of the land,^ * or

inconsistent with their charter,"" or unreasonable,' " and then

they are void. This is also included by law in the very act of

incorporation : for as natural reason is given to the natural

body for the governing it, so by-laws or statutes are a sort of

political reason to govern the body politic. These five powers are

inseparably incident to every corporation, at least to every corpora-

tion aggregate : for two of them, though they may be practised,

yet are very unnecessary to a corporation sole; viz. to have a

corporate seal to testify his sole assent, and to make statutes for

the regulation of his own conduct.

There are also certain privileges and disabilities that attend an

aggregate corporation, and are not applicable to such as are sole :

the reason of them ceasing, and of course the law. It must

always appear by attorney ; for it cannot appear in person, being,

as Sir Edward Coke says, invisible, and existing only in intend-

ment and consideration of law. It can neither maintain, nor be

made defendant to, an action of battery or such-like personal

injuries; for a corporation can neither beat nor be beaten, in its

body politic ;
* but it may sue and be sued for breaches of contract,

p Piper V. Chappell, 14 M. & W. 624. they be approved by the chancellor,

1 ^ Rex V. The Coopers' Company of treasurer, and chief justices, or the

Newcastle, 7 T. K. 543.' No trading judges of assize in their circuits ; and,

company is, with u^, allowed to make even though they be so approved, still,

by-laws which may affect the king's if contrary to law, they are void,

prerogative, or the common profit of " Bex v. Cutbush. 4 Burr. 2204.

the people, under penalty of 40L, unless ' Carter v. Sanderson, 5 Bing. 79. »
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and in certain cases maintain an action for injuries received, and

be liable in damages for wrongs committed by it.** A corporation

cannot commit treason or felony, or other crime, in its corporate

capacity ;
' yet it may be indicted in certain cases for acts of

omission, as for the non-repair of a bridge or a highway, when
this duty is imposed on it by law.' Neither is a corporation

capable of suffering a traitor's or felon's punishment, for it is

not liable to corporal penalties, nor to forfeiture. It cannot be

executor or administrator, or perform any personal duties ; for it

cannot take an oath for the due execution of the office. It cannot

be seized of lands to the use of another ; for such kind of con-

fidence is foreign to the end of its institution. Neither can it bo

committed to prison ; for its existence being ideal, no man can

apprehend or arrest it. And therefore also it cannot be outlawed

:

for outlawry always supposes a precedent right of arresting, which

has been defeated by the parties absconding, and that also a cor-

poration cannot do." Neither can a corporation be excommuni-

cated : for it has no soul, as is gravely observed by Sir Edward

Coke : and therefore it is not liable to be summoned into the

ecclesiastical courts upon any account ; for those courts act only

pro salute aniniae, and their sentences can only be enforced by

spiritual censures : a consideration which, carried to its full

extent, would alone demonstrate the impropriety of these courts

interfering in any temporal rights whatsoever.

There are also other incidents and powers, which belong to

some sort of corporations, and not to others. An aggregate cor-

poration may take goods and chattels for the benefit of themselves

and their successors, but a sole corporation cannot; for such

moveable property is liable to be lost or embezzled, and would

raise a multitude of disputes between the successor and executor

;

which the law is careful to avoid. In ecclesiastical and eleemo-

synary foundations, the sovereign or the founder may give them
rules, laws, statutes, and ordinances, which they are bound to

observe : but corporations merely lay, constituted for civil purposes,

are subject to no particular statutes ; but to the common law, and

to their own by-laws, not contrary to the laws of the realm.

Aggregate corporations also, that have by their constitution a

head, as a dean, warden, master, or the like, cannot do any acts

' 4 H. & N. 87 ; 8 El. & Bl. 801. suit 'were formerly in all civil cases,

" For these reasons the proceedings and in criminal cases still are,' by distress

to compel a corporation to appear to any on their lands and goods.
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during the vacancy of the headship, except only appointing

another : neither are they then capable of receiving a grant ; for

such corporation is incomplete without a head. Yet there may
be a corporation aggregate constituted without a head; as the

collegiate church of Southwell in Nottinghamshire, which consists

only of prebendaries ; and the Governors of the Charter-House,

London, who have no president or superior, but are all of equal

authority. In aggregate corporations also, the act of the major

part is esteemed the act of the whole.^ By the civil law this

major part must have consisted of two-thirds of the whole ; else

no act could be performed; which perhaps may be one reason

why they required three at least to make a corporation. But,

with us, any majority is sufficient to determine the act of the

whole body. And whereas, notwithstanding the law stood thus,

some founders of corporations had made statutes in derogation of

the common law, making very frequently the unanimous assent

of the society to be necessary to any corporate act, which King

Henry VIII. found to be a great obstruction to his projected

scheme of obtaining a surrender of the lands of ecclesiastical cor-

porations, it was therefore enacted by statute 33 Hen. VIII. c. 27,

" that all private statutes shall be utterly void, whereby any
" grant or election, made by the head, with the concurrence of

" the major part of the body, is liable to be obstructed by any
" one or more, being in the minority ; " but this statute extends

not to any negative or necessary voice given by the founder to

the head of any such society.

We before observed that it was incident to every corporation

to have a capacity to purchase lands for themselves and suc-

cessors ; and this is regularly true at the common law. But

they are excepted out of the statute of wills ; so that no devise

of lands to a corporation by will is good : except for charitable

uses, by statute 43 Eliz. c. 4 : which exception is again greatly

narrowed by the statute 9 Gleo. II. c. 36. And also, by a great

variety of statutes,"^ their privilege even of purchasing from any

living grantor is much abridged ; so that a corporation, either

ecclesiastical or lay, must have now a licence from the crown to

purchase, before they can exert that capacity which is vested in

them by the common law ; nor is even this in all cases sufficient.

' ' Bex V. Monday, Cowp. 530.'

" From Magna Charta, 9 Hen. III. c. 3G, to 9 Geo. II. c. 36.
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These statutes are generally called the statutes of mortmain : all

purchases made by corporate bodies being said to be purchases in

mortmain, in mortud manu : for the reason of which appellation

Sir Edward Coke offers many conjectures ; but there is one which

seems more probable than any that he has given us, viz., that

these purchases being usually made by ecclesiastical bodies, the

members of which, being professed, were reckoned dead persons in

law, land therefore, holden by them, might with great propriety

be said to be held in morttid manu,

I shall defer the more particular exposition of these statutes of

mortmain till the next book of these commentaries, when we shall

consider the nature and tenure of estates; and also the expo-

sition of those disabling statutes of Queen Elizabeth, which

restrain spiritual and eleemosynary corporations from alienating

such lands as they are at present in legal possession of; only

mentioning them in this place, for the sake of regularity, as

statutable incapacities incident and relative to corporations.

The general duties of all bodies politic, consideied in their

corporate capacity, may, like those of natural persons, be reduced

to this single one ; that of acting up to the end or design,

whatever it be, for which they were created by their founder.

3. 1 proceed therefore next to inquire, how these corpomtions

may be visited. For corporations, being composed of individuals

subject to human frailties, are liable, as well as private persons,

to deviate from the end of their institution. And for that reason

the law has provided proper persons to visit, inquire into, and cor-

rect all irregularities that arise in such corporations, either sole

or aggregate, and whether ecclesiastical, civil, or eleemosynary.

With regard to all ecclesiastical corporations, the ordinary is

their visitor, so constituted by the canon law, and from thence

derived to us. The pope formerly, and now the sovereign, as

supreme ordinary, is the visitor of the archbishop or metropolitan

;

the metropolitan has the charge and coercion of all his suffragan

bishops ; and the bishops in their several dioceses are in eccle-

siastical matters the visitors of all deans and chapters, of all

parsons and vicars, and all other spiritual corporations.

With respect to all lay corporations, the founder, his heirs,

or assigns, are the visitors, whether the foundation be civil or

eleemosynary ; for in a lay incorporation the ordinary neither

can nor ought to visit. I know it is generally said, that civil
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corporations are subject to no visitation, but merely to tlie

common law of the land ; and this shall be presently explained.

But first, as I have laid it down as a rule that the founder, his

heirs or assigns, are the visitors of all lay corporations, let us

inquire what is meant by the founder. The founder of all

corporations in the strictest and original sense, is the sovereign

alone, for he only can incorporate a society : and in civil incorpo-

rations, such as mayor and commonalty, &c., where there are no

possessions or endowments given to the body, there is no other

founder but the sovereign : but in eleemosynary foundations,

such as colleges and hospitals, where there is an endowment of

lands, the law distinguishes, and makes two species of foundation
;

the one fundatio incipiens, or the incorporation, in which sense

the sovereign is the general founder of all colleges and hospitals

;

the other fundatio jperficiens, or the dotation of it, in which sense

the first gift of the revenues is the foundation, and he who gives

them is in law the founder : and it is in this last sense that we
generally call a man the founder of a college or hospital. But
here the sovereign has his prerogative : for if he and a private

man join in endowing an eleemosynary foundation, the sovereign

alone shall be the founder of it. And, in general, the crown

being the sole founder of all civil corporations and the endower

the perficient founder of all eleemosynary ones, the right of

visitation of the former results, according to the rule laid down,

to the sovereign ; and of the latter to the patron or endower.

The sovereign being thus constituted by the law visitor of all

civil corporations, the law has also appointed the place wherein

he shall exercise this jurisdiction, which is the ' High Court of

Justice :' ^ where, and where only, all misbehaviours of this kind

of corporations are inquired into and redressed, and all their

controversies decided. And this is what I understand to be the

meaning of our lawyers, when they say that these civil corpora-

tions are liable to no visitation ; that is, that the law having by

immemorial usage appointed them to be visited and inspected by

the sovereign their founder, in his own proper court, according

to the rules of the common law, they ought not to be visited

elsewhere, or by any other authority. And this is so strictly

true, that though King Henry VIII. by his letters patent had

subjected the College of Physicians to the visitation of four very

"^ And in the Queen's Bench Division thereof, as for the time exercising all the

powers of the Court of King's Bench."
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respectable persons, the lord chancellor, the two chief justices,

and the chief baron ; though the college had accepted this

charter with all possible marks of acquiescence, and had acted

under it for nearly a century : yet, in 1753, the . authority of

this provision coming in dispute, or an appeal preferred to

these supposed visitors, they directed the legality of their own

appointment to be argued : and, as this college was merely a

civil and not an eleemosynary foundation, they at length deter-

mined, upon several days' solemn debate, that they had no

jurisdiction as visitors ; and remitted the appellant, if aggrieved,

to his regular remedy in the court of King's Bench.

As to eleemosynary corporations, by the dotation the founder

and his heirs are of common right the legal visitors, to see that

such property is rightly employed, as might otherwise have

descended to the visitor himself: but, if the founder has ap-

pointed and assigned any other person to be visitor, then his

assignee so appointed is invested with all the founder's power in

exclusion of his heir. Eleemosynary corporations are chiefly

hospitals, or colleges in the universities. These were all of them

considered by the clergy as of mere ecclesiastical jurisdiction

:

however the law of the land judged otherwise ; and with regard

to hospitals, it has long been held,^ that if the hospital be spiritual,

the bishop shall visit ; but if lay, the patron. This right of lay

patrons was indeed abridged by statute 2 Hen. V. c. 1, which

ordained, that the ordinary should visit all hospitals founded by

subjects ; though the right of the crown was reserved to visit by
his commissioners such as were of royal foundation. But the

subject's right was in part restored by statute 14 Eliz. c. 5,

which directs the bishops to visit such hospitals only, where no
visitor is appointed by the founders thereof : and all the hospitals

founded by virtue of the statute 39 Eliz. c. 5, are to be visited by
such persons as shall be nominated by the respective founders.

But still, if the founder appoints nobody, the bishop of the diocese

must visit.

Colleges in the universities, whatever the common law may
now, or might formerly judge, were certainly considered by the

clergy, under whose direction they were, as ecclesiastical, or at

least as clerical, corporations ; and therefore the right of visitation

was claimed by the ordinary of the diocese. This is evident,

because in many of our most ancient colleges, where the founder

' Year-book, 8 Edw. III. 28; 8 Ass. 29.
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had a mind to subject them to a visitor of his own nomination, he

obtained for that purpose a bull to exempt them from the juris-

diction of the ordinary ; several of which are still preserved in

the archives of the respective societies. And in some of our

colleges, where no special visitor is appointed, the bishop of that

diocese, in which Oxford was formerly comprised, has imme-
morially exercised visitatorial authority : which can be ascribed

to nothing else but his supposed title as ordinary to visit this,

among other ecclesiastical foundations. And it is not impossible,

that the number of colleges in Cambridge, which are visited by
the Bishop of Ely, may in part be derived from the same
origin.

But, whatever might be formerly the opinion of the clergy, it

is now held as established common law, that colleges are lay cor-

porations, though sometimes totally composed of ecclesiastical

persons ; and that the right of visitation does not arise from any
principles of the canon law, but of necessity was created by the

common law.'* And yet the power and jurisdiction of visitors in

colleges was left so much in the dark at common law, that the

whole doctrine was very unsettled till the famous case of Philips

and Bury.^ In this the main question was, whether the sentence

of the Bishop of Exeter, who, as visitor, had deprived Doctor

Bury, the Kector of Exeter College, could be examined and

redressed by the court of King's Bench. And the three puisne

judges were of opinion, that it might be reviewed, for that the

visitor's jurisdiction could not exclude the common law ; and

accordingly judgment was given in that court. But the Lord

Chief Justice Holt ^ was of a contrary opinion ; and held, that by

the common law the office of visitor is to judge according to the

statutes of the college, and to expel and deprive upon just occa-

sions, and to hear all appeals of course : and that from him, and

him only, the party aggrieved ought to have redress ; the founder

having reposed in him so entire a confidence, that he will ad-

minister justice impartially, that his determinations are final, and

examinable in no other court whatsoever. And, upon this, a

writ of error being brought into the House of Lords, they con-

curred in Sir John Holt's opinion, and reversed the judgment of

' Lord Raym. 8. » < See Lord Holt's judgment, printed
• Lord Eayni. 5 ; 4 Mod. 106 ; Show. from his own MS., in 2 T. R. 346.'

35 ; Skinn. 407 ; Salk. 403 ; Carthew, 180.



HOW CORPORATIONS ARE DISSOLVED. 461

the court of King's Bench. To which leading case all subsequent

determinations have been conformable.

It is said,*^ that if a founder of an eleemosynary foundation

appoints a visitor, and limits his jurisdiction by rules and statutes,

if the visitor in his sentence exceeds those rules, an action lies

against him ; but it is otherwise, where he mistakes in a thing

within his power. *If no visitor has been appointed by the

founder, the right of visitation in default of his heirs devolves

upon the crown, and is exercised by the Lord Chancellor, the

Queen's Bench Division having no jurisdiction over such founda-

tions,'
**

3. We come now, in the last place, to consider how corporations

may be dissolved. Any particular member may be disfranchised,

or lose his place in the corporation, by acting contrary to the laws

of the society, or the laws of the land ; or he may resign it by his

own voluntary act. But the body politic may also itself be

dissolved in several ways ; which dissolution is the civil death of

the corporation : and in this case their lands and tenements shall

revert to the person or his heirs, who granted them to the corpo-

ration : for the law annexes a condition to every such grant, that

if the corporation be dissolved, the grantor shall have the lands

again, because the cause of the grant faileth. The grant is indeed

only during the life of the corporation, which wwty endure for

ever ; but when that life is determined by the dissolution of the

body politic, the grantor takes it back by reversion, as in the

case of every other grant for life. The debts of a corporation,

either to or from it, are totally extinguished by its dissolution ; so

that the members thereof cannot recover, or be charged with them,

in their natural capacities ; agreeably to that maxim of the civil

law, " si quid universiiati debetur^ singulis non debetur ; nee, quod

debet universitas, singuli dd)ent"

A corporation may be disolved, 1. By act of Parliament, which

is boundless in its operations. 2. By the natural death of all its

members, in case of an aggregate corporation. 3. By surrender of

its franchises into the hands of the sovereign, which is a kind

of suicide. 4. By forfeiture of its charter, through negligence or

abuse of its franchises; in which case the law judges that the

' 2 Lutw. 1566. 233 ; ex p. Wrangham, 2 Ves. 619 ; re

" Bex V. Tin Maxter and FeUow$ of St. Douming CoUege, 2 My. & Cr. 642.

Catherine'* Hall, Cambridge, 4 T. R.
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body politic has broken the condition upon which it was incorpo-

rated, and thereupon the incorporation is void. And the regular

course is to bring an information in nature of a writ of quo

warranto, to inquire by what warrant the members now exercise

their corporate power, having forfeited it by such and such pro-

ceedings. The exertion of this act of law for the purposes of the

state, in the reigns of King Charles and King James II., particu-

larly by seizing the charter of the city of London, gave great

and just offence ; though perhaps, in strictness of law, the pro-

ceedings in most of them were sufficiently regular : but the judg-

ment against that of London was reversed by act of Parliament®

after the Kevolution ; and by the same statute it is enacted, that

the franchises of the city of London shall never more be forfeited

for any cause whatsoever. And, because by the common law cor-

porations were dissolved, in case the mayor or head officer was

not duly elected on the day appointed in the charter or established

by prescription, it is now provided,*^ that for the future no corpo-

ration shall be dissolved upon that account ; and ample directions

are given for appointing a new officer, in case there be no election,

or a void one, made upon the prescriptive or charter day.

« 2 Will. & Mary, c. 8. ' Stat. 11 Geo. I. c. 4.



( 463 )

CHAPTER XXI.

OF MUNICIPAL CORPORATIONS.

'Hitherto of corporations in general, among which might

formerly have been classed all those boroughs which are now
regulated by the Municipal Corporations Eeform Act. That

statute* applies to one hundred and seventy-eight corporate towns

;

the remainder—including the city of London—sixty-eight in

number, were not brought within its operation. London, the

greatest of all, with its many wealthy trading companies, each

a corporation in itself, was said to be reserved for separate

legislation ; the others, being inconsiderable either in extent

or population, continue to be governed by their charters or

prescriptive usages, like corporations existing at the common law.*

* The provisions of the statute apply, however, to another,

a more important and a more modern class of municipal cor-

porations ; those, namely, which have obtained charters of incor-

poration under the act itself ; which, after reciting that sundry

towns and boroughs were not towns corporate, and that it was

expedient that several of them should be so, expressly enables

the crown, with the advice of the Privy Council, to grant a

charter extending to the inhabitant householders of the towns

referred to, the powers, privileges, and authorities contained in

the act. And under its provisions various charters of incorpora-

tion have accordingly been granted,'' and such charters in some
instances afterwards confirmed by Parliament.'

'The origin of our municipal corporations is to be found in

the town communities, or municipia, which were first planted in

Britain during the Roman occupation ; an organization which

would seem to have been afterwards adopted by the Anglo-Saxons,

" ' See the schedules of the act, 5 & 6 " ' Manchester, Birminghnm, Shef-

Will. IV. c. 76.' field, Bolton, Peterborough.'
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as it certainly formed a part of their great system of self-

government, the towns being placed within the administrative

care of a horough- or jport-reve, when the country districts or shires

were put under the jurisdiction of the shire-reve. After the

Conquest these elective reves were supplanted by a vice-comes in

the shires, and a hailiff in the towns, officers appointed directly

by the sovereign, and responsible to him alone. To rid them-

selves of the oppression of these Norman bailiffs, the towns offered

to pay a larger revenue to the Exchequer, provided it were

collected by themselves, than the king could obtain through his

own officer ; and in this way repurchased from the crown the

right of self-government which they had enjoyed before the

Conquest. In some cases the old designation of borough- or

of port-reve was resumed by the chief magistrate elected under

the newly-granted franchise. In most he received the Norman
appellation of mayor; in a few instances only was the title of

bailiff retained.'

' This newly-acquired municipal freedom, so long as the

boroughs remained excluded from political existence, was,

however, subject to repeated encroachments by the successors

of the Conqueror, chiefly to obtain pecuniary resources for their

contests with the great vassals of the crown. Hence the

frequent forfeitures of the borough charters, and in many
instances the repeated regranting, on payment of a fine, of the

same franchises to the same place.^ London itself, although

from motives of expediency the most favoured of all the muni-

cipalities, was not exempt from extortion by these arbitrary

stretches of power ; which ultimately gave rise to that limitation

of the prerogative embodied in the Great Charter, expressly

declaring that all cities, boroughs, and ports shall have their

liberties and free customs.'

'For many years, however, after this first assertion of their

independence, the crown continued to levy talliages on the

boroughs in the most oppressive and vexatious manner. And
there can be no doubt that the exercise of this prerogative,

after burgesses had been summoned to parliament, by Edward I.,

" ' In many cases, however, perhaps any repudation by him of the act of his

in most of them, the renewal of the predecessors ; a precaution which seems

charters of the boroughs was obtained to have resulted from the unsettled state

from the sovereign de facto in pos- of the succession to the Crown.'

session of the throne, in order to prevent
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contributed, among other causes, to the enactment of the statute

de tallagio non concedendo, 25 Edw. I., by which the political

existence of the boroughs was solemnly recognized, and the right

of taxing them arbitrarily finally relinquished.'

*In the great national measure of 1327, which closed the

calamitous reign of the second Edward, the representatives of the

boroughs appear with the knights of the shires under the general

name of Commons, by whose counsel and assent, as well as that of

the prelates, earls, barons, and other great men, it was stated in

the writs issued to the sheriffs by Edward III., that his father

had " removed himself," and that he had taken upon him the

government of the realm. And when the commons afterwards

declared to this prince "that they would not be compelled by any
" of his statutes or ordinances made without their assent" the king

was too mindful of the popular concurrence in the revolution which

had deposed his father, to oppose this assertion of their newly

acquired privilege. The contest between his misguided grand-

son and successor, Eichaird II., and the great body of the nation,

ended in the complete attainment by the commons of that legis-

lative character, to which they had been tending since their first

summons to parliament ; the acquisition of which had the effect

of reviving in the municipal bodies by which they were elected,

that political life which, since the Conquest, had been almost

extinct.'

* For several centuries after the Conquest, however, any select

body forming, within a municipal town, a corporation, in the

modern sense of the term, was entirely unknown. The chief

object of the Norman sovereigns in granting to the burgesses the

right of electing their own chief magistrate was to obtain, under

the penalty of a forfeiture of the franchise, punctual payment
of the stipulated rent ; and to insure at the same time in each

locality as much internal peace and order, as was requisite to

enable the community to perform this stipulation with exactness.

The municipal body consisted of the resident and trading in-

habitants paying scot and bearing lot, that is, sharing in the

payment of the local taxes, and the performance of local duties.

Strangers residing temporarily in the town for purposes of trade

had no voice in its affairs, as they incurred no liability to its

burdens ; hirth, apprenticeship, and marriage, all titles to borough
freedom of very remote antiquity, being so many modes of ascer-

taining the general condition of established residence. A title by
redemption was obtainable by an individual previously uncon-

VOL. I. 2 H
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nected with the community, in those days when admission to its

freedom conferred peculiar advantages of trading ; the right of

bestowing the freedom by free gift being one necessarily inherent

in the community, and for the exercise of which it was not respon-

sible to any authority whatever.'

' For the appointments of its officers, the imposition of taxes,

the administration of justice, or the enacting of local laws, the

whole community originally met in the Saxon folhmote, called in

country districts the hundred, or where held within doors by the

Danish name of husting or common hall : but in course of time

the affairs of the towns were often left in the hands of a committee
of the more wealthy and influential inhabitants, annually elected

to assist with their advice the mayor and other officers of the

community. These persons were sometimes tempted to seek a

continuance of their authority without the necessity of an annual

appeal to the popular voice, and even to usurp powers which it

had not delegated at all. As early, indeed, as the reign of Henry
III. we find the aldermen of London, and those calling themselves
" the more discreet of the city," endeavouring to elect a mayor
in opposition to the popular will ; the election, however, ending

in the triumph of the latter, in a general folkmote held at St.

Paul's Cross. Similar usurpations elsewhere were often vigorously

resisted by the community, the contests being sometimes so

violent and obstinate as to lead to bloodshed.'

' In course of time, and especially when the representatives of

the boroughs had obtained a seat and a voice in parliament, and

in this way made their support essential to the existence of every

government, the crown, so long indifferent to the details of

municipal arrangements, found abundant motives for endeavour-

ing to form close ruling bodies, irresponsible to the general

community, and in this indirect way to obtain the appointment

of the representatives. But this policy was not generally adopted

till after the Eeformation, although indications of it are to be

found in several charters of Henry VII. ; as in one to Bristol, in

1499, establishing a self-elective council of aldermen. The great

instruments of the crown in influencing the composition of the

popular branch of the legislature were at first the sheriffs of the

several counties returning members, of which, in the time of

Edward I., there were thirty-seven ; Durham and Chesire having

then palatinate parliaments of their own, and Monmouthshire
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being part of Wales, which was not yet legislatively incorporated

with England, nor even eflfectively subjected to the English crown.

For as the writ addressed to these officers specified no particular

city or borough, but required them in general terms " to cause to

" be elected two citizens for each city, and two burgesses for each
" borough " in their bailiwick, a discretionary power of determin-

ing what towns were qualified to send representatives seems to

have rested with them. And this power they no doubt exercised

in accordance with their instructions, as we may gather from

several statutes'* evidently passed to restrain, if possible, the

indirect influence which the croAvn thus obtained in the election

of the House of Commons. So sensible, indeed, did the commons
become of the existence of this mode of undermining their

independence, that, in the legislative incorporation of Wales and

Cheshire with England, a new principle was introduced, that of

determining by parliamentary enactment, what towns within a

particular territory should elect representatives, and what number

they should elect. This act may be regarded as the first assertion

of the right of parliament to alter the constitution ; but the

principle was not extended to England, and the prescriptive

powers of the sheriffs continued to be exercised in accordance

with the royal wishes.'

' In their exercise, however, it soon became necessary to use a

discretion. The omission of any town which in public estimation

had a prescriptive right to be represented, would have been too

open an attack on the freedom of parliament. The calling of

this right into action in boroughs wherein it had been dormant,

or had fallen into disuse, was a more plausible course of pro-

ceeding ; and, notwithstanding the evident partiality with which

it was conducted, it was permitted to pass without legislative

interference. Accordingly, in the reigns of Edward VI., Mary,

and Elizabeth, besides forty-six boroughs, which now first began

to send members, seventeen were restored to parliamentary exist-

ence, making altogether an addition to the former representation

of sixty-three places, returning one hundred and twenty-three

members.'

'Not content with this indirect nomination of the represen-

tatives, the crown at this period assumed a new right, that of

" 5 Rich. II. ; 7 Hen. IV. c.l5 ; 8 Hen. VI. c. 7 ; 10 Hen. VI. c. 2 ; 23 Hen. VI. c. 14.

2 H 2
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remoulding the municipal constitutions of the boroughs, by-

granting governing charters ; which vested the local government,

and sometimes the immediate election of the parliamentary

representatives, in small councils, originally nominated by the

crown, to be ever after self-elected. The success of this attempt

encouraged succeeding sovereigns not only to continue the

system of erecting close boroughs, but to make a second and a

bolder advance in the same direction, by attacking the constitu-

tions of the municipalities themselves.'

* Already, in Michaelmas term, 40 & 41 Eliz.,® the judges had

given an extrajudicial opinion, extremely favourable to the

prosecution of this object. Attempts having been made to have

popular elections of the principal officers of several boroughs, in

opposition to the custom of leaving the elections in the hands of

the common councils, a question was raised whether such elections

were legal. On the application of the Privy Council, the judges

determined that such custom was good ; because the several

boroughs had power to make bye-laws, and where no bye-law

was to be found it might nevertheless be presumed to have

existed, because such custom must have originated in common
consent. Elections of municipal officers by common councils

were thus not only declared to be legal ; but, where such customs

had grown up, the community at large was for ever excluded

from the elections. This dictum of the judges was followed in

12 Jac. I. by the case of the new borough of Dungannon in

Ireland •/ in which it was held that the crown could vest in a cor-

poration the right of sending burgesses to parliament, and at the

same time restrain the exercise of that right to the select classes. Such

was thenceforth the form of all the corporations which were

created or remodelled under James I. and Charles I. ; a total

addition to the borough representation of forty-one members,

besides the four members for the two universities, having been

effected in the reign of these two sovereigns.'

' I shall not, in this place, attempt any explanation of the legal

proceedings by quo warranto, revived on so extensive a scale

during the reigns of Charles II. and James II., which led to the

forfeiture of its franchises by the city of London, and to the

surrender of their charters by many of the other municipal

corporations of the kingdom. Nor need I further pursue their

general history since the Kevolution. The successive govern-

' The Case of the Corporations, 4 Eep. 77 a. ' 12 Rep. 120.



MUNICIPAL CORPORATIONS. 469

ments which have held office since that great event have

abstained from open interference with the liberties of the cor-

porations,^ contenting themselves with using the more effective

weapons of private corruption : until at last the perversion of

municipal institutions to political ends, the sacrifice of local

interests to party purposes, frequently pursued through the

complete demoralization of the electoral bodies, the alienation of

corporate property, and the other abuses ^ arising from the whole

powers of the municipal corporations being vested in "select

bodies," became too flagrant to be defensible. And a remedy
was at length applied by the statute already referred to, the

general effect of which, as amended by several subsequent

statutes, I shall now proceed to explain.'

* The principal objects of municipal government have usually

been the appointment and superintendence of the police, the

administration of justice both civil and criminal, the lighting

and paving of the town, and in a few cases, the management
of the poor. The statute 5 & 6 Will. IV. c. 76, did not attempt

to extend the number of useful public objects which might be

placed under municipal management ; it was directed solely to

the improvement of the means by which the objects of the old

corporations were thereafter to be attained. And the first section

of the act, in repealing so much of all laws, usages, charters,

grants, and letters patent, as were inconsistent with its general

provisions, left untouched the whole of those local laws which

relate merely to the objects of municipal government. But the

statute rendered the functionaries of the municipalities eligible

by, and consequently directly responsible to, the persons whose

interests they are appointed to protect; and created a consti-

tuency, which ought, in ordinary cases, to include all those who
are interested in the proper performance of their public duties

by the municipal officers.'

'The constituents of the old corporations were known by the

name of the freemen ; and were usually admitted by the ruling

body, which was in turn to be elected by the freemen. The

The patents of George III. do not missioners on tbe Municipal Corpora-

differ in any respect from those granted tions, 1835.

in the worst period of the history of '' Report of the Commissioners on the

the boroughs. Report of the Com- Municipal corporations, prope finem.
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freedom was obtainable by birth, or by marriage with the

daughter or widow of a freeman, or by servitude or apprentice-

ship. In London, Shrewsbury, and other towns, a previous

admission into certain guilds or trading companies was required

in addition, but this was generally obtainable by payment of a

fine. The rights attached to the freedom, being privileges

confined to few persons, were in many cases of considerable

value to the possessor, particularly when they conferred a title to

the enjoyment of funds derivable from corporation property, or

to exemption from tolls or other duties, and they had often been

obtained by considerable sacrifices. The rights of the freemen

in esse were consequently preserved by the statute ; which at the

same time enacted that no freedom should thenceforth be

acquired by gift or purchase ; and then proceeded to provide, for

the reformed corporations, a constituency of electors ; lists of

whom are annually made up by the overseers, corrected and
published by the town-clerk, and revised by the mayor and
his assessors in the same manner as the lists of parliamentarv

electors; the complete list forming the Burgess roll of the

borough. The qualification of a burgess was originally the

occupation of premises within the borough for three years, but

one year is now sufficient. Residence within the borough or

seven miles thereof, and being rated to the relief of the poor,

and payment of borough rates, are also required of any person

claiming to be enrolled as an elector, the privilege being open to

females as well as males.'

'

' But except the right of electing their representatives in the

town council, an election which, following the precedent of

elections to Parliament, must now be by ballot,^ these burgesses

have none of the exclusive privileges which were formerly

enjoyed by the freemen. One of the most pernicious of these

was that of exclusive trading within the limits of the munici-

pality; this was abolished in all the boroughs, and has since

been abandoned by the corporation of the city of London. The
mayor and aldermen, with the constituency, constitute the cor-

poration; and collectively with the councillors form the town-

council ; to which is intrusted its whole deliberative and adminis-

trative functions. The council appoints the town-clerk, treasurer,

* 32 & 33 Vict. c. 55. •" The Ballot Act, 1872, 38 & 39 Vict. c. 40.
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and other executive officers ; appoints and superintends the

police force ; and is the local sanitary authority under the Public

Health Act, 1875/

'In the council is vested the power, which we have seen is

incident to all corporations, of making bye-laws for the good

rule and government of the borough, and the prevention and

suppression of all such nuisances as are not punishable in a

summary manner. And these bye-laws may be made enforce-

able by such fines, not exceeding 51., as may be thought

sufficient for the prevention of oflfences against them. The

exercise of this power of legislation is subject, however, to the

approval of one of the secretaries of state.'

*The council hsis also the control of the borough fund, any

surplus in which, after payment of all necessary expenses and

just demands, is to be applied for the benefit of the inhabitants

and improvement of the borough." If it be insufficient, a borough

rate may be levied. The council may also grant leases of land

for building purposes, and further erection of dwellings for

working men ;' but to prevent the partial and fraudulent trans-

actions common in the old corporations, these powers are subject

to very considerable restrictions. Other subsidiary and occasional

powers are vested in the council, which is thus seen to be

effectually the governing body of the corporation.*

* It is necessary to mention, however, one most important check

on the exercise of their powers over the funds of the corporation,

which was first provided by the statute before referred to, viz., the

periodical audit of the accounts of the borough, and their

subsequent publication. The frauds by the officers of the old

corporations, the division of the funds for the interest of the

governing body, their application to the corruption of the free-

men in every shape in which money could be applied, formed the

chief heads of accusation against those bodies. It was thought,

and possibly not without reason, that the uncontrolled disposition

,

^ A power is conferred on Municipal ' .37 & 38 Vict. c. 59. Certain Municipal

Corporations, and other governing bodies, Corporations, including London, have

in certain cases, to expend tlieir funds largo powers under the Artisans' and

in promoting or opposing bills in Parlia- Lalwurers' Dwellings Improvement Act,

mont by stat. 35 & 36 Vict. c. 91. 1875.
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of funds by the new councils might eventually lead to similar

abuses. The statute, therefore, provides for the appointment of

auditors, persons qualified to be councillors, but not actually

of that body, lest identity of interest might lead to partiality in

the exercise of their functions ; and by them the accounts of the

borough are to be audited half-yearly, a full abstract of the

accounts for the year being afterwards printed and published, a

copy of which is obtainable by any of the rate-payers.'

* No person is eligible as a councillor unless qualified, so far as

regards the occupation of premises and rating, to be on the burgess-

list ;
™ and no minister of religion can in any case be elected a

councillor. One-third of the body is elected annually on the

first of November, when one-third of the members, those longest

in office, go out. The mayor is chosen from among the coun-

cillors, and must serve the office, or pay a fine of lOOZ. He
presides at the meetings of the council, and has precedence in

all places within the borough, but he has few other exclusive

functions or privileges. He also presides with the assessors at

the election of councillors, and during his continuance in office is

a justice of peace for the borough, and continues such for the

succeeding year. In boroughs returning members to parliament

he is the returning officer. The aldermen seem to be little more

than councillors having a title of precedence : they are elected by

the council itself from the councillors, and consist of one-third of

the number of councillors. An alderman, who holds his office for

six years, cannot be elected coroner or recorder, and is exempted

from serving on juries.'

' The town-derh preserves the minutes of the transactions of

the council, and makes out and publishes the Burgess and Ward
Lists. He is responsible for the safe custody of all charters, deeds,

and records ; is subjected to various fines in case of neglect of

duty ; and is disqualified from acting as auditor. The treasurer

is appointed by the council, of which he cannot be a member, and

he inust give security for the discharge of his duties, and keep

accounts of all receipts and disbursements, which are not only

open to the inspection of the aldermen and councillors, but must

be submitted half-yearly to the auditors, two in number, elected

by the burgesses annually, on the first of March," from the persons

" An alderman or councillor must be resident within fifteen miles ; but need not

be on the burgess roll.
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qualified to be councillors. The couacil also appoints the inspec-

tors of weights and measures.'

* The most important alterations made by the statute 5 & 6

Will. IV. c. 76, were thought to be those which related to the

administration ofjustice. In certain boroughs the crown is em-

powered to appoint as many persons as may be thought proper to

he justices of the peace; and these justices are not required to have

any qualification by estate. The council, when a commission of

the peace is granted to the borough, provides the requisite police

officers ; but the justices themselves appoint their own clerk.*

* The town-council may, however, on voting a suitable salary,

have one or more stipendiary magistrates appointed by the crown

;

and on complying with certain preliminaries as to the gaol and

the salary of the judge, may also obtain a separate court of quarter

sessions ; for which the crown appoints a recorder, who is the

sole judge of the court. The recorder, when appointed, may
either act as judge of, or appoint a judge for, the civil court of

the borough, if there is one ; but the appointment of the clerk

of the peace is in the council. These judicial appointments were

given to the crown, in order, it was said, that the administration

of justice might be above the suspicion of being tainted by party

or local interests ; but the exercise of the patronage thus conferred

on the home secretary h&a not hitherto given satisfaction either

to the boroughs themselves, or to the bar, from which these legal

functionaries are usually chosen. And it is not improbable that

the town-councils may endeavour to recover that right of appoint-

ing their local magistrates, which from the earliest times was

enjoyed by the municipalities, and in the opinion of many ought

never to have been taken from them.'

* These municipal corporations, it will be observed, possess

some peculiar powers, and are subject, on the other hand, to some
peculiar restrictions not applicable to corporations in general ; an

observation which will apply to another species of corporations,

possessing many of the municipal functions usually entrusted to

the town councils of boroughs. I refer to the numerous local hoards

which, by special legislation, are invested with extensive powers

for the conservation of the public health ; and are for that purpose

enabled to provide for the effective drainage of the towns or other
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populous places over which Wieir authority extends, the removal

of nuisances arising within their districts, the regulation of

new buildings, the construction of streets, the supply of water,

and many other matters of local importance, too numerous to

mention.'

' These corporations are either urban or rural sanitary autho-

rities, and they have perpetual succession and a common seal and
most of the usual powers of corporations. These may be regarded,

indeed, as a development of that system of local government,

which has hitherto been represented by our municipal corpora-

tions ; and which it is the tendency of modern legislation to

extend.'
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CHAPTER XX.

OP TRADING CORPORATIONS.

* I HAVE reserved for separate consideration that class of corpora-

tions which consists of individuals associated together for the

purposes of trade or business, and with a view to individual

profit. Besides this last distinctive mark, which is not to be

found in any of those corporate bodies, the nature of which has

been already explained, those I am now to treat of possess other

peculiarities equally deserving of notice.'

' The system of association to which I allude, and which has

received such gigantic development in modem times, is by no

means of recent origin. Institutions founded on the same

principle as the trading gilds of the middle ages seem to have

existed among the Saxons ; though the particulars relating to

such associations, which have come down to us, are so extremely

scanty, that we can form no precise idea of their object. We
can only conjecture, that at that early period it must have been

mutual aid and defence against the violence and encroachments

of princes or marauding adventurers rather than the increase of

profits by means of conjoint enterprise or united capital.'

Soon after the Conquest, however, we find gilds of different

trades established in the various sea-ports and other towns of

importance in the kingdom. These fraternities generally became

in course of time chartered corporations ; each possessing its

common hall, making bye-laws for the regulation of its particular

trade, and disposing of its common property. What constituted

the bond of union w£is the exclusive privilege possessed by its

members of following the particular occupation, which the

company professed to protect. In this position these communi-

ties seem to have continued till about the time of the Reforma-

tion; when they mostly became merged in the municipal cor-

porations, the franchises of which could in many cases be enjoyed

by those only who were free of one or other of the companies
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into which the communi Ihvas divided. For these companies, as

they were generally tex Lin after the Norman era, having con-

trived to obtain from the *:: \5m not only exclusive privileges of

trading, but also exemptions from tolls and dues to which

merchants generally were subject, it was a matter of great im-

portance to a trader to belong to one of them; in most cases,

indeed, it was impossible for him to carry on business at all,

without being entitled by such membership to enjoy the

franchises thereby obtained.'

' It is somewhat curious at the present day to contemplate the

state of trade even in times of such comparative enlightenment

and activity as those of the three Edwards. Every transaction

was the subject of strict regulation ; the extreme jealousy which

prevailed between the different trading communities not only

affording abundant pretext for the imposition of restrictions by
the ruling powers, but necessitating a constant change in the

measures adopted towards each of them separately. Of this

capricious legislation the foreign merchants, notwithstanding the

express declaration of the Great Charter, seem to have been the

principal objects ;
'^ and, as a natural consequence, early formed

themselves into compact bodies, with a distinct locality and

existence, precisely as is the case with our traders at the present

day in the ports of China, or the Dutch in the harbours of Japan.

In 1220 the merchants of Cologne had a hall in London, after-

wards known as the Gildhalla Teutonicorum, or general company

of Germans, called also the merchants of the Hanse, a fraternity

which in the fifteenth century became the company of the

Steelyard, that being the name of a tenement granted to them by

authority of parliament in the fourteenth year of Edward IV.
" Steelyard wares " long continued to be a general expression for

the class of goods imported by this company, of as wide a

signification comparatively as " Manchester wares " at the present

day. In 1505 a rival company, called the " Merchant adventurers

" of England, for trading in woollen cloths to the Netherlands,"

obtained a charter of incorporation,^ prohibiting the merchants

• 'Thus in 1275 the foreign merchants merchants to come safely to all the

were ordered by Edward I. to sell all their dominions of the crown with all kinds

goods within forty days of their arrival, of merchandize.*

and their residence in England was for- '' ' The existence of this association

bidden, except by the special licence of can be traced to the end of the thirteenth

the king. In 1303 the same monarch century ; it originated in an association

granted a charter, permitting foreign of English merchants for trading in
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of the Steelyard from interfering with t^eir new rivals. Violent

disputes raged between these fraternitie<^ and the company of the

Steelyard seems to have gradually declined.*' In the sixteenth

century the discoveries of the Portuguese and Spaniards roused the

spirit of mercantile adventure among the English, and joint-stock

companies sprung up, whose first object was to obtain a charter,

giving the adventurers the exclusive right of enjoying the

advantages to be derived from the discovery of new countries or

the opening of fresh sources of trade. Thus in 1553 some
merchants of London, together with several noblemen, estab-

lished a company under the title of the " Merchant adventurers
" for the discovery of lands, countries, isles, &c., not before known
" by the English." This adventure resulted in the establishment

of a trade with Russia. The company subsequently obtained

several acts of parliament, and still elects its officers. Twenty
years later the Turkey Company obtained a charter, giving them a

monopoly of the English trade with the Ottoman Empire. This

association ceased to exist in 1825. An Afi'ican Company was

formed as early as 1530, the trade at first being open. The East-

land Company, consisting of merchants trading to the ports of the

Baltic, was incorporated in 1579, with a view of encouraging an

opposition to the Hanse merchants. The origin and progress of

the East India Company is a part of our national history. Of all

these old trading associations the Hudson's Bay Company, incor-

porated in 1670, alone remains on its ancient footing.'

* Soon after the Revolution, the principle of association began

to be applied to a variety of purposes besides those of foreign

adventure and trade. Numerous projects were started, the

execution of which could not be compassed by private means, but

which it was thought might be attained by raising capital on the

joint-stock principle. Hence arose, in the early part of the

eighteenth century, the speculative mania, the frauds and panics,

foreign parts, called the Brotherhood of gaged in any kind of commerce."

St. Thomas of Canterbury, a title which • The merchant adventurers traded

may seem somewhat curious at the pre- largely with the Low Countries, having

sent day. It must be recollected, how- for this purpose a large establishment at

ever, that until 1344 the Cistercian Antwerp. In the reign of Elizabeth

monks, taking advantage of the exemp- their annual shipments of cloths were

tion of ecclesiastics from customs' duties, of the value of 80(),000Z. The Company
were the greatest wool merchants in the entertained the Emperor Charles V. on

kingdom. In that year ecclesiastical his triumphal entry into Antwerp in

persons were prohibited from being en- 1520.'
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which are remembered in connection with the famous South Sea

Company ; and of whic'i' ^we have seen the counterparts more
than once in our own tixucs. To meet the evils occasioned by
this novel development of the associative tendency, the famous

"Bubble Act," 6 Geo. I. c. 18, was passed,'' declaring all com-

panies which presumed to act as corporate bodies ^ and to raise

or pretend to raise transferable stock, public nuisances, and the

promoters of them punishable accordingly. This statute was

directed not so much against the theoretical offence of acting as a

corporation without legal authority, as with a view to prevent the

frauds of unprincipled adventurers, who proposed schemes merely

as baits to extract money out of the pockets of the thoughtless
;

but such an object is not to be effected by mere legislation. The
gambling in stocks and shares which seems to be periodically

revived among us, and which, in 1719, produced the "Bubble

Act," only came to an end during the crash following inevitably

the wild speculation which led to the statute ; but the act,

nevertheless, had some effect in restraining for the future projects

of a similar character to those against which its provisions were

directed.'

'During the last century a large number of useful public

undertakings, such as the making of canals, bridges, harbours,

docks, and the like, have been carried into effect by com-

panies formed on the joint-stock principle, and incorporated by

acts of parliament; and more recently our gigantic system of

intercommunication by railway has been obtained in a similar

way. In these undertakings, the assistance of the legislature

was necessary, not so much to give a corporate existence to the

association of capitalists who joined in the schemes, for this might

have been obtained by a royal charter, as to enable the com-

pany to carry out the project for which it was formed, by the

compulsory purchase of property necessary for the purpose,

and to make bye-laws binding on the public for protecting the

rights and interests of the corporation. These companies, like

the old trading associations of an earlier period which have been

referred to^ partake of the peculiar advantages derived from

incorporation ; advantages in which mere associations of indi-

'' 'This Act was repealed by the porate body," being a usurpation of a

statute 6 Geo. IV. c. 91.' royal franchise, is an oifence at common
' ' There seems to be no doubt that law. Duvergier v. Fellowes, 5 Bing. 267.'

" acting, or presuming to act as a cor-
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viduals joined together to promote such f^^mon objects cannot

possibly participate. A mere assemblapiV^of adventures cannot,

for instance, by any agreement among .if/Lmselves, sue or be sued

in the name of any one of their body, or of any officer they may
select for the purpose ; they are liable, on the contrary, to the

same laws as ordinary partnerships, and each individual is

responsible to his last shilling for the acts and omissions, the

contracts and debts, of the body generally. To facilitate the

operations of such associations, many of which have been framed

in recent times with the most laudable objects under the name
of joint-stock companies, various statutes have been passed ; but

owing to the fluctuation in opinion regarding the true policy to

be pursued towards such associations, the legislation relating

to them has not been altogether consistent.'

' The original mode of forming a joint-stock company was by
means of a deed of settlement, which constituted trustees of the

partnership property, directors of the partnership aflTairs, auditors

of its accounts and other officers, defined the number of shares

into which the capital was divided, and the form and mode of

transferring them, and laid down rules for periodical meetings of

the shareholders. In the absence of legislative interference, the

rights and liabilities of the members of such bodies, in relation to

the public, were the same as those of other members of ordinary

partnerships ; their rights and liabilities inter se depended on the

provisions of the deed of settlement. The difficulties which were

soon found to arise, in carrying on the business of such under-

takings, induced the earlier joint-stock companies to obtain

private acts of parliament, which usually enabled the company
to sue and be sued in the name of the secretary or some public

officer appointed for the purpose, and almost invariably concluded

with a proviso that nothing therein should tend to incorporate

the partnership ; for one eifect of incorporation would have been

to destroy the individual responsibility of the members for the

acts of the association, which the Legislature until quite recently

most carefully retained. As joint-stock companies, however, in-

creased in number and in usefulness, the cost and trouble

necessary to obtain a private act of parliament were felt to be

extremely burdensome ; and the attention of parliament being

called to the subject, it was thought expedient by the Legislature

to empower the crown to grant to joint-stock companies such

powers as were likely to be most useful to them, without however,



480 I
CORPORATIONS.

conferring all the incr^^-nts of a corporation. The first attempt at

legislation in this di>.vion was not a very happy one. The

statute 6 Geo. IV. c. \rx.l enabled the crown, in any charter of

incorporation thereafter to be granted, to provide that the members

should be individually liable for the debts, contracts, and en-

gagements of the corporation. This act proved almost inoperative

;

and subsequently another mode of proceeding was tried by the

statute 4 & 5 Will. IV. c. 94, which enabled the crown by letters

patent to grant to joint-stock companies the privilege of bringing

or defending actions in the. name of any of their officers. This

act does not seem to have been of much greater use than its

predecessor, and accordingly it was repealed, and another attempt

made in the same direction by the statute 7 Will. IV. and 1

Vict. c. 73. Though this act seems to have been more calculated

to meet the public exigencies than those preceding it, very few

applications were made for charters under its provisions ; and at

length the statute 7 & 8 Vict. c. 110 was passed, for the registra-

tion, incorporation, and regulation of all future joint-stock com-

panies not requiring nor obtaining a charter or act of parliament.

This statute introduced a system of public registration, by which

the company became incorporated, for the purpose of carrying on

the business for which it was formed, according to the provisions

of its deed of settlement ; but every shareholder remained liable

individually for the debts and contracts of the company, and

might be proceeded against as though he were not a member of

the corporation. Companies formed for the purpose of carrying

on the business of bankers were excepted from the operation of

this statute, the act 7 & 8 Vict. c. 113 being passed at the same

session of parliament for their special regulation.'

*A great many joint-stock companies were formed, and by

registration obtained the corporate privileges, which they were

enabled to do under the provisions of the statute 7 & 8 Vict. c.

110. It was not long, however, before the affairs of several

became involved ; and the difficulties which then presented

themselves' in attempting an adjustment of the rights and liabi-

lities of the shareholders led to what become celebrated as the

Winding-up Acts, 11 & 12 Vict. c. 45, and 12 & 13 Vict. c. 108

;

which for several years exercised the acumen of the judges of the

court of chancery, in a series of hopeless attempts to interpret

and follow out their provisions. The effect of the flood of litiga-
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tion carried on under these acts was to th^w a very strong light

upon the principles of legislation applie^^e to joint-stock com-

panies ; and the knowledge was purcha^d at an enormous ex-

pense, which ultimately led to the repeal of the Kegistration and

Winding-up Acts, and to a consolidation of the laws relating to

joint-stock companies; the principle of limited liability, or the

restriction of the responsibility of each member to the amount of

the capital subscribed by him, which had long been conceded to

companies incorporated by act of parliament, without baneful

effects to the commonwealth, being extended to all joint-stock

companies who chose to adopt it.'

* I have thus cursorily traced the history of trading corporations

from the earliest period of our history down to the present time.

To sum up all, it appears that there now exist four classes of

joint-stock companies, the result of that partial and progressive

system of legislation which is characteristic of our national

genius ; and these, for the sake of clearness, I shall now proceed

to describe in their order, viz.
:'

' 1. Trading companies incorporated by special acts of parlia-

ment. This class includes railway, dock, harbour, and canal

companies, a great many insurance companies, and a vast number
of other bodies engaged in every species of profitable employ-

ment. Formerly each company thus incorporated was governed

by the peculiar provisions of the act which it obtained ; and

as these varied considerably, uncertainty and confusion often

arose. In order, therefore, to introduce uniformity with respect

to companies thus established, a general act, applying to all

companies to be thereafter incorporated by act of parliament,

was passed under the title of "The Companies' Clauses Con-

solidation Act," 8 & 9 Vict. c. 16 ; which embodies all the clauses

which had usually been inserted in special acts of parliament

establishing public companies, and contains a complete code

for the regulation of the proceedings, the transfer of the shares,

and the general management of companies thus incorporated.

Another act, called "The Lands' Clauses Consolidation Act,"

1845,*^ was passed at the same time, consolidating all those

provisions which it had previously been necessary to insert in

tlie special act of any company which required powers of ac-

quiring land compulsorily for the purposes of the undertaking.'

* ' Since amended by the statute 2.S & 24 Vict. c. 106.

VOL. I. 2 I
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'The peculiar chairacter of railway undertakings rendered

a third act necessai'j^^especially applicable to them. This was
" The Eailways' Claul^s Consolidation Act," 1845, which laid

down regulations as to the construction of railway works, the

amount and mode of enforcing the payment of tolls and fares,

and the making of bye-laws for the conduct of their business,*

which are binding upon all persons whatsoever. Besides this

general act, which applies only to railway companies established

after its passing, there are various other statutes connected with

the general working of railways by which certain conditions are

attached to their construction and working, and their traffic

regulated, and general controlling powers vested in the Board

of Trade. Other acts provide for their being wound up, and

facilitate their abandonment.'

' 2. A second class of joint-stock companies are those established

under the statute 1 Vict. c. 73, or the preceding act, 6 Geo. IV.

c. 91, which have been already referred to. Very few companies

of this class exist ; the powers, which may be conferred under

these statutes not having been found to meet the exigencies of

public enterprise. But they may be registered under the statute

25 & 26 Vict. c. 89, and in this manner place themselves in the

same position as companies formed under that act.'

' 3. Banking companies formed since 1844, constitute a distinct

class; which were, until its repeal, regulated by the statute

7 & 8 Vict. c. 113. They also may be registered under the

statute 25 & 26 Vict. c. 89 ; which is generally known as " The

Companies' Act, 1862 ;" by which are now regulated

'4. The last and most numerous class of our trading corpor-

ations; as no partnership, for carrying on the business of

banking consisting of more than trni persons, and no partnership

for any other business consisting of more than tiventy persons,

is recognised by law,—unless it be registered as a company

under that act;** which enables any seven or more persons

associated for any lawful purpose, by subscribing a memorandum

of association, and otherwise complying with the requisitions

^ These bye-laws must, however, not Great Western Railway Co., 10 Ex. 15.

be repugnant to the provisions of the '' Amended by the Companies Act,

Acts affecting railways. See William* v. 18G7.
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k
of the statute in respect of registration, t^^ Sjbrm themselves into

a company, with or without limited liabil)-,^.'

' This registration is obtained by delivering to the registrar of

joint-stock companies a memorandum of association, stating the

name, place of business, objects, amount of capital, and liability

of the members of the company, and certain articles of association

in a prescribed form. Upon registration being effected, the sub-

scribers of the memorandum of association, together with such

other persons as from time to time are admitted to be shareholders

in the company, become a body corporate by the.name prescribed

in the memorandum of association, having a perpetual succession

and a common seal, and power to hold lands to a certain extent,

and with consent of the Board of Trade to any extent whatever.'

' The company may hold itself forth to the public as one of

which the members are liable either with or without limit, accord-

ing as the founders of it choose to adopt the principle of limited

liability or not. But when the liability of the shareholders is

limited by the memorandum of association, the word " limited
"

must be the last in the registered title of the company, and must

be inseparably attached to its name. The liability of the directors

or managers of such a company may by the articles of association

be declared unlimited.'

* The statute requires, under penalties for disobedience, that a

register of shareholders shall be kept, with particulars of their

shares, and the amount paid on them ; and that this list be

annually revised, and a copy furnished to the registrar of joint-

stock companies. This copy is open to public inspection, so that

iill the particulars of importance respecting the constitution of

the company can be at any time ascertained by persons dealing

>vith it. The statute prescribes minutely what contracts of the

company shall be under its common seal, and in what contracts

it may be bound by the acts of any person acting under its

authority. Its local habitation is the "registered office," to

which it is required to fix its name conspicuously painted or

engraven, and to this place all communications to the company
must be addressed.'

' The affairs of these registered companies are liable to exami-

nation by inspectors appointed by the Board of Trade, upon the

2 I 2
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application of the sh^holders ; and the statutes which regulate

them contain a complete code of procedure for winding up a

company unable to meet its engagements, or which it is thought

desirable to wind up for other reasons. Upon a company formed

with limited liability being wound up, no contribution can be

required from any shareholder beyond the amount, if any, re-

maining unpaid on the shares held by him. In the winding up

of other joint-stock companies, a person, who has ceased to be a

holder of shares for one year or upwards prior to the commencement

of the winding-up proceedings, is not liable to contribute for

payment of the debts and liabilities of the company ; nor, in any

case, in respect of any debt or liability contracted after he ceased

to be a member. No past member can be called upon to con-

tribute, unless the existing members are unable to satisfy the

claims against the company; but every person concurring or

carrying on the business of the company when the number of

the partners is less than seven, is severally liable for its debts.'

' This species of corporation may be dissolved by being wound
up either voluntarily or compulsorily. A voluntary winding up
may take place whenever the period, if any, fixed for the duration

of the company expires, or the event, if any, occurs upon which

it is to be dissolved ; or whenever the company has passed a

special resolution requiring its winding up.'

' A company may be wound up compulsorily :—by virtue of a

special resolution to that effect :—whenever it does not commence

business within a year of its incorporation, or suspends business

for a year :—whenever the shareholders are less then seven in

number :—whenever the company is unable to pay its debts :—or

when in the opinion of the court it is just and equitable that it

should be wound up.'

* And a company is to be deemed unable to pay its debts ;

—

whenever a creditor for 501. has served a demand of payment, and

the company has for three weeks neglected to pay the claim, or

to secure or compound for it to the satisfaction of the creditor ;

—

or whenever an execution is returned unsatisfied, in whole or

in part ;—or when it is proved to the satisfaction of the court that

it is unable to pay its debts.'

* The proceedings for winding up a company take place in the
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4
Chancery Division of the High Court of istice ; but may be

transferred to the court of Bankruptcy of tne district in which

the registered office of the company is situated. In the case

of mining companies, in the Stannaries, where the principle of

limited liability has long existed in partnerships carried on

according to certain local customs, known as the cost hooJc system,

the tribunal is the court of the Vice-Warden, unless the pro-

ceedings are transferred by him to the Chancery Division of the

High Court.'

' And thus much of corporations existing at the common law

;

of the municipal boroughs as regulated by the numerous statutes

applicable to them; and of joint-stock companies—the three

general heads under which corporations may most conveniently

be ranked.'
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INDEX.

ABBOTS, 124

Alxlication of James II., 182

Abduction of womeu, 420

Abjuration, oath of, 130, n.

of the realm, 103

Access, presumption of, 432

Act of grace or pardon, 159

Act of indemnity, 107, n.

Act of Parliament, 60

how made, 155

its authority, 160

private, 61

public, 61

when binding on the Crown, 232

Additions, 374

Adjournment of Parliament, 160

Admiralty, law in Courts of, 59

Admission of a clerk, 358

Adultery, 416

Affinity, 406

Age of consent to marry, 407

Age, full, 442

Agent, principal, &c., 396, n.

Aggregate corporation, 448

Aggregate fund, 295

Aids, Parliamentary, 275

Alderman, 89, 472

Aldemey, Isle of, 80

Alfred, his laws, 43, 87

Alien priories, 354

Aliens, 338

duty on, 339, n.

registration of, 230

Alimony, 417

Allegiance, natural, 836
local, 337

oath of, 130, 334

Alliances, how made, 226

Ambassadors, 223

Annual Parliaments, 121

Annulum et baculum, investiture per, 345
Anmis Indus, 432

Apprentices, 394, 397

Appropriations of supplies, 291, 297

Appropriations, 352

Archbishops, 125, 377

Court of, 58

mode of appointment of, 344

powers and duties, of, 347

Archdeacon, 351

Archdeaconry, 85

Aristocracy, 31

Armies, who can raise, 232

standing, 381, 382

Armour, statutes of, 378

Arms and ammunition, exporting, 235

Arms, right of having, 1 14

Army, 381

history of, 376

how raised, 232

privileges of, 386

Array, commissions of, 298

Articles of the Navy, 390

Articles of War, 381, 384

Artificers, 374

Assessed taxes, 288, 290

Assessments, 278

Assize, general, 118

Assize of arms, 378

Asylums, lunatic, 251

Atheling, Edgar, 179

Aurum regime, 190

BACHELOR, knight, 372

Bail, excessive, 106

Bailiffs, 308, 396

of hundreds, 89, 308

special, 308

Bailiwick, 807

Ballot, voting by, 151

Banishment, 108

Banking companies, 482

Banneret, knight, 371

Banus, 411
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tBaron, 367

Baron, and feme, 404

Baronet, 371

Baronies of bishops, 124

Barristers, revising, 144

Bastard, 430

maintenance of, 433

settlement of, 329

Bath, knight of the, 371

Beacons, 234

Benefit of clergy, 344, 71.

Benevolence, compulsive, 110

Berwick-upon-Tweed, 72, 73

Bill in Parliament, 156

BillofEights, 100, 185, 188

Billeting soldiers, 382, 384

Bishops, 124

powers and duties, 348

Blood, half, 48

royal, 194, 195

Board of Trade, 243

Body corporate, 446

Bona Vacantia, 272

Borough, English, 52

Boroughs, 88

corporations of, 463, 46D

Parliamentary, 141

sessions, 473

Borsholder, 87, 318

Bounty, Queen Anne's, 260

Brehou laws in Ireland, 74

Bribery in elections, 150

Bridges, 321

British Constitutions, 31

Britons, ancient, their laws, 43

Burgesses, 469

Butlerage, 280

Bye-law, 454, 471

CABINET, 200

Canon law, 7, 11, 57, 59

Canons of Henry VI., 58

of 1603, 59

Canterbury, Archbishop of, 347

Certificate, marriage by, 411

Cession of a benefice, 360

Chancellor of a diocese, 348

Chapters, 350

Cliarter of incorporation, 452

Charters of our liberties, 99, 100

Chester, county palatine of, 90, 91

Child in ventra sa mere, 101

Children, duties of, 429

custody of, 436

Chivalry, guardian in, 438

Church Discipline Act, 348, n.

Church, head of, 253

Church, marriages in, 412

rate, 364

Churchwardens, 363

City, 88

Civil corporations, 449

Civil death, 103

Civil law, 56

Civil liberty, 3, 97, 222

Civil list, 296, 297

Civil state, 365

Clementine constitutions, 58

Clergy, 343

excluded from Parliament, 146

Clerk, parish, 364

Code of Justinian, 56

of Theodosius, 57

Coinage duties, 269

right of, 247

Coke, Sir Edward, 49, 50

Collation to a benefice, 358

Colleges, 449

Collieries, labour in, 396

Colonies, 81, 84

Colonial assemblies, 83 i

Commendams, 361

Commerce, Crown, arbiter of, 243

Commission, ecclesiastical, 255, n.

Commission of array, 378

of lunacy, 252

of the peace, 313

Commissioners of stamps and taxes, 291

Committee, Judicial, 205, 254

Cwmmittee of lunatic, 252

Common law, 42, 46

Common Pleas, Courts of, fixed at West-

minster, 13

Common seal, 454

Commonalty, 371

Commons, House of, 127

its constitution, 127

its peculiar laws, 136

Companies, joint-stock, 481

Confinement to the realm, 235

Confirmation of bishops, 346

Confiscations, part of Koyal revenue, 272, ».

Conge d'elire, 346

Conquest, Norman, 171

Consanguinity, 406

Consecration of bishops, 346

Conservators of the peace, 312

Consolidated fund, 295
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Consort, Queen, 189

Constable, 319

high, 89

lord high, 317

petty, 317

special, 319

Constitution, the British, 31

Construction of statutes, rules for, 62, 63

Contract of marriage, 404

Contract, original, between king and people,
207

Convention of Parliament, 120

CoQvocation, 254

Cornwall, Duchy of, 194

Corody, 258

Coronation oath, 208

Coroner, 309

Coroners' InqoiBitions, 310

Corporate counties, 92

Corporations, 446

aggregate or sole, 448

ecclesiastical or lay, 448

eleemosynary, 449

how created, 450

privileges and disabilities of, 453
dissolution of, 461

how visited, 457

Corporations, municipal, 463, 469

Corporations, trading, 475

Council, Privy, 200

Council, president of the, 203

Councils of the Crown, 198

Counties, 89

corporate, 92

palatine, 90

members for, 127

electors for, 139, 145

County Court, 237, n.

holden by the sheriflf, 806

Court, inns of, 14

Courts-martial, 383

Courts of Equity, 40, 67
Courts, power to erect, 237

Courts, profits of, 263

Costumier, grand, of Normandy, 81

Coverture, 418

Criminal punishments, 102

Crown, history of succession to, 170

power of, 214, 298

remedies against the, 215
lands, 260

leases, 261

Curate, 362

Currency, 247

Custody of i(f'jts and lunatics, 250

of temporalities, 256

Custom of Loudon, 52, 53

of merchants, 52

Customs, general, 46

how proved, 47, 48

how settled, 47

Customs, particular, 53

Customs, how allowed, 55

when legal, 53

Customs on merchandise, 279
Ctulos rotidorum, 311

DANE LAGE, 44
Deacon, 356

Dean and chapter, 350
Dean, rural, 351

Death, civil, 103

Debt, public, 291

Decennary, 87

Decisions of the courts, 47
Declaratory part of a law, 34

statutes, 61

Decretals, 58

Lecretutn Gratiani, 58
Dedimus poteataUm, writ of, 314

Degrees conferred by archbishop, 348
Demesnes of the Crown, 260

Demise of the Crown, 162, 220
Democracy, 31

Denizen, 340

Deodands, 272, n.

Deprivation of clerks, 361

Descent of the Crown, 167

Desertion of children, 424

by soldiers, 385

Dignity, Royal, 213

Diocese, 85

Directory part of a law, 34
Discipline, Church, Act, 348, n.

Dispensing power of tho Crown, 116, 160,

305

Dissolution of Parliament, 162

Divine right of kings, 165

Divorce, 416

Dominions, foreign, 82

Dowager, queen, 193

Drawbacks, 281

Druids, their costoms, 42

Dukes, 365

Duress of imprisonment, 102, 107

Durham, county palatine of, 90, 91
Duty of the Sovereign, 207
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EALDORMEN, :^6f; f

Earl, 89, 366

Ecclesiastical commissioners, 255, n.

Ecclesiastical corporations, 448

Edgar, King, his laws. 44

Education of children, 426

Edward the Confessor, his laws, 45

Election of bishops, 346

of corporate officers, 472

of magistrates, 302

of members of Parliament, 141, 152

of Irish peers, 78, 136

Election of Scotch peers, 135

Electors, in boroughs, 141

in counties, 139

Eleemosynary corporations, 449

Elopement, 419

Ely, Isle of, 92

Embargo, 240

England, ecclesiastical division of, 85

civil division, 87

Enlarging statutes, 62

Equity of statute, 40

Escheat, 273

Esquire, 373

Estates of the kingdom, 124

Estrays, 270

Excise duties, 283

Exclusion bill, 181

Executive power, 164, 220

Exile, 108

Extra-parochial places, 87

Extra-parochial tithes, 258

FACTOR, 396

Fairs, who appoints, 245

Fealty, 333

Feme covert, 418

Fifteenths, 275

Fire, negligence of, 401

First-fruits, 258

Fish, royal, 192, 265

Fleets, 232

Flotsam, 267

Foreign dominions, 82

Forests, royal, 263

Forfeitures, 273 '

Forts and castles, 233

Foundling hospitals, 103

Franchise, royal, 273, n.

Franking letters, 287

Frank-pledge, 88

Fresh suit after felons, 270

Full age, 442

Fumage, 289

Funds, public, 295

GAOLS, 307, n.

Garter, knight of the, 371

Gavelkind, 52, 55

Generalissimo, 232

Gentlemen, who are, 374
Gestation, period of, 432

Glanvil, 49

Grace, Act of, 158

Grand costumier of Normandy, 81

Great council, 117

Great tithes, 335

Gregorian code, 58

Guardian and ward, 436

Guardians, by nature, 436
for nurture, 436

in socage, 437

by statute, 438

by election, 438

in Chancery, 439
ad litem, 441

by custom, 441

of the poor, 326
Guernsey, Isle of, 80
Guilds, 475

HABEAS CORPUS, 108

Habeas Corpus Act, 100, 108
Half blood, 48

Hamlets, 88

Havens, 233

Headborough, 87

Health, protection of, 101, 105
Health, boards of, 471, 473
Hearth-money, 290

Hereditary right to the Crown, 165, 181
High constable, 317

Highways, surveyors of, 320
Homage, by bishops, 258, 346
Hospitals, 449

their visitors, 458
House duties, 289, 290
House of Commons, 127

how elected, 137, 148

its peculiar laws, 136

Houseof Lords, 122, 125

its peculiar laws, 134

Hundred, 87

Husband and wife, 404

Hydages, 277
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IDIOTS, 250

Impediments to marriage, 407

Impotency, 404

Impressment, 388

Imprisonment, 107

Impropriations, 352

Incest, 417

Income-tax, 290

Incumbent, 3G2

Indemnity, acts of, 107, n.

India, East, Company, 84

Induction to a benefice, 358
Infancy, incidents of, 442

Infants, contracts by, 443

in ventre sa mere, 101

Innkeepers, liability of, 400
Inns of Court and Chancery, 14, 16
Inquests, coroners', 310

Institution to a benefice, 358

Interregnum, 169, 220

Investiture of bishops, 34G
Ireland, 74-77

JERSEY, Isle of, 80

Jetsam, 267

Jews, exclusion o^ 342

marriages of, 414

Joint-stock companies, 481

Judges, 237

Judicial Committee, 205, 254

Jure divino, right to the throne, 165

Justice, riglit to, 111

king the fountain of, 236

Justices of the peace, 311

power and duty of, 316

KING, 164

a constituent part of Parliament, 122,

232

can do no wrong, 217

councils of, 198

dignity of, 213

duties of, 207

expenditure of, 297, 298

fountain of justice, 236

fountain of honour, 241

head of the church, 255

prerogative of, 210

sovereignty of, 214

title of, 164

ubiquity of, 239

Knights, 371

of the shire, 139

Knight's fee, 372-378

Knighthood, 371

LABOURERS, 374, 395
Laches, of the Crown, 219

of infants, 443

Lancaster, county palatine of, 90, 91

Land-tax, 275

Lathes, 89

Law, its signification, 21

civil and canon, 7, 11, 57, 59
common, 42

interpretation of, 38, 64
martial, 381

merchant, 52, 243

promulgation of, 27
statute, 60

Laws, how made, 155

of Alfred, 43

of Edward the Confessor, 45
of England, countries subject to, 68

Laws, unwritten, 42

Lawyers, attempts to exclude, from Parlia-

ment, 148

Lay corporations, 449

Legal memory, time of, 45

Legatine constitutions, 58
Legitimacy, 422

Letter-missive for electing a bishop, 346

Letters of marque, 228

Levitical degrees, 406
Liberty, civil, 3, 97, 222
Licence, marriage, 411

wine, 263

Lieutenant, Lord, 378
Ligan, 267

Lighthouses, 234

Lineal descent of the Crown, 167

Littleton, 49, 50

London, customs of, 52, 53, 397, n.

Lords, House of, 122, 134

Lords spiritual, 124

temporal, 125

Lunatic, 250

MADHOUSES, 251

Magistrates, 116, 302

Magna Charta, 99

Maintenance of children, 424, 433

of parents, 429

of suits, 399

Male line in descent of the Crown, 167

Malt-tax, 285

Man, Isle of, 1^
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Marcherd, lords, 366

Marines, 391

Maritime state, 387

Market, how established, 245

towns, 88

Marque, letters of, 228

Marquesses, 366

Marriage, 404

clandestine, 409

disabilities affecting, 407

of ward in Chancery, 439

royal, 193, 194

Martial courts, 383

Martial law, 381

Master and servant, 392

liability of, 401

Matrimonii, divorce a vinculo, 416

Mayor of boroughs, 472

Mayhem, 101

Measures, weights and, 245

Members of Parliament, 127

election of, 137

Members of Parliament, qualification of,

130, 145

Memory, time of, legal, 45

Menial servants, 394

Mensd et thoro, divorce a, 417

Mercen-Lage, 44

Merchants, custom of, 52

Merchants, foreign, 230

Merton, Parliament of, 11

Micel gemote, or great council, 117, 118

Military law, 382

offences, 383

state, 376

tenures, 261

testaments, 387

Mihtia, H79

Mines, 264

labour in, 396

Minority, incidents of, 442

Monarchy, 30

not elective, but hereditary, 165

Money, 247

bills, 137, 158

Mortmain, statutes of, 45

Mother church, 86

Municipal corporations, 463

Municipal law, 26

Mutilation, 101

Mutiny Act, 121, 382

NATIONAL DEBT, 291

Nations, law of, 25

Natural liberty, 97
born subjects, 333

Naturalization, 340
Nature, law of, 22

Navigation Acts, 388, n.

Navy, 387
Ne exeat regno, 108, 236

Necessaries, liability for, 418
Negro, 99, 392

New Police Act, 319
Nobility, 126-365

how created, 368
king, fountain of, 241

Nomination at elections, 149

Non-claim of infants, 443
Nan obstante, 305
Non compos mentis, 251

Non-residence of clergy, 359
Norman Conquest, 171

Normandy, grand costumier of, 81

Nurture, guardian for, 436

OATH against bribery, 151, n.

of allegiance, 334
of supremacy and abjuration, 334

OflSces and pensions, duty on, 291
Oleron, laws of, 387
Omnipotence of Parliament, 129
Option of archbishop, 347
Orders, holy, 355
Original contract of king and people, 182,

207
Outlawry, 112

Overseers of the poor, 323

PALATINE, counties, 90, 92

Pandects, 57

Papirian Code, 57

Papists, children of, 425, n., 426, n.

Pardon, Act of, 158

Pardoning, prerogative of, 239

Parent and children, 422

Parents, duties of, 422

powers of, 427

their consent to marriage, 409

Parish, 85

clerk, 364

Parliament, 116

constituent parts of, 122

power of, 128

privileges of, 131

laws of, 128

how prorogued, 161

how dissolved, 162

session of, 160, 161
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Parliament, summons of, 121

Parliamentum indoctum, 148

Parsons and vicars, 352

how appointed, 356

lowers and duties of, 359

Passports, 230

Patents of peerage, 368

Peace and war, right of making, 227

Peace, commission of, 313

conservation of, 312

Peeresses, 370

Peers, House of, 124

how created, 368

privileges of. 369

protests by, 1 35

proxies of, 135, n.

• trial by, 369

Penal statutes, 63

Pensions, ecclesiastical, 258
from the Crown, 146

duties on, 291

Pensioners excluded from the House
Commons, 146

Perpetual curate, 362

Personal liberty, 105
security, 101

Persons, rights of, 95
Petition of Right, 99, 215
Petitioning, right of, 113
Petty constables, 317
Placemen excluded from the House

Commons, 146

Pluralities, 359

Police, 319

Political liberty, 99

rights, 99, 114

Polygamy, 407

Polling at elections, 151

Poor, 322

Law Amendment Act, 326
laws, history of, 323

settlement of tlie, 329

Portland, Isle of, 79

Ports and havens, 233

Posse comitatus, 307

Post-office duties, 286

Poundage, 281

Power of the Crown, 220

Poynings' laws, 76

Preambles of statutes, 39

Prebendary, 351

Precedence, how settled, 242

of royal family, 195

table of, 373

of

of

Precedents, authority of, 47

Pre-contract of marriage, 405

Pre-emption, 262

Prerogative, different kinds of, 212

limited, 111

review of its progress, 298

Presentation to benefices, 356

President of the Council, 203

Pressing of seamen, 388

Priest, 356

Primogeniture, 167

Prince of Wales, 68, 194

Princes of the blood roytd, 195

Princess of Wales, 194

Princess royal, 194

Principal and agent, 396, n,

PriBage, 280

Private Act of Parliament, 61

property, right to, 109

Privateers, 229

Privilege of Parliament, 131

Privy CouncQ, 200

purse, 297

Procedendo, writ of, 315

Proehein amy, 441

Proclamations by the king, 240

of estrays, 271

Prodigals, 252

Profession of arms, 376

religious, 103

Profits of courts, 263

Promulgation of laws, 27

Property, right to private, 109

tax, 290

Prorogation of Parliament, 161

Prosecution by the Crown, 238

Protection of children, 424

of ambassadors, 223

Protector or regent, 219

Protestant succesaion, 186, 187

Province, 85

Provincial constitutions, 58

Provisions, papal, 39

Proxies in the House of Lords, 135, «.

Public Act of Parliament, 60

debt, 291

Punishments, criminal, 104

Purveyance, 262

QUALIFICATION of electors to Parlia-

ment, 138

of justices of the peace, 314

of members of Parliament, 130

Quartering of soldiers, 382, 3S4
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Quays, 234

Queen consort, 188

Anne's bounty, 2G0
dowager, 193

husband of the, 193

Quo warranto, proceedings by, 462

Quorum clause in commissions, 313

RAILWAY ACTS, 61, 482

Recall of subjects from abroad, 235

Records, 49

Recorder, 473

Rector of a church, 353

Rectorial tithes, 355

Reform Acts, 140, 142

Refusal of a clerk, 359

Regalia majora et minora, 213

Regent, 219

Register of seamen, 396

Registrar of marriages, 415

Remedial part of a law, 36
statute, 61

Removal of poor, 328, 331

Reports of adjudged cases, 49

Representation in descent of the Crown,

167, 172

Reprisals, 228

Reputation, protection of, 105

Requests, Courts of, 206

Residence of spiritual persons, 359
Resignation, 350, 361

Resistance, right of, 221

Restitution of temporalities, 346
Restoration of 1660, 181

Restraining statutes, 62

Return of Writs after election, 153

Revenue, extraordinary, 274
ordinary, 256

Revolution of 1688, 182

Rhuddland, statute of, 69, n.

Ridings, 90

Rights, Bill of, 100, 113, n.

Roman Catholic, parents, 425, n., 42, n.

Roman Law, 56

Royal assent, 1 58

authority, 220, 254

dignity, 213

family, 189, 195

fish, 192, 265

forests, 263

income, 296

mines, 264

perfection, 217

perpetuity, 220

Royal prerogative, 210

revenue, 256

sovereignty, 214

ubiquity, 289

Rural dean, 351

deanery, 85

SAFE-CONDUCTS, 230
Salt duty, 285, n.

Salvage, 267

Sark, Isle of, 80

Saxon laws, 42

Scandalum magnatum, 370
Schire-men, 356

Schoolboards, 426

Schoolmaster, 428

Scotch peers, their election, 135

Scotland, 70
Scutages, 276

Se de/endendo, homicide, 102

Sea-marks, 234

destroying them, 268

Seal of a corporation, 454

Seamen, 388

Secretaries of state, 302

Self-defence, 102

Septennial elections, 1 63

Serjeant-at-law, 14

Servants, 394

fires by negligence of, 401

in husbandry, 395

master answerable for, 400
menial, 394

wages of, 398

dismissal of, 397

Service, incidents of, 399

Session of Parliament, 160, 162

Settlement, Act of, 100, 185

Settlement of the poor, 329

Sextons, 364

Sheriff, 89, 303

duties and powers, 306

officers, 308

Ships in distress, plundering, 268

Shipwrecks, 265

Shire, 89

Simony, 356, 361

Sinecure, 353

Sinking Fund, 295

Slave, 99

Slavery, 392

Small tithes, 355

Smoke farthings, 289

Smuggling, 283
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Society, origin and nature of, 28
Soldiers, 150, 381
South Sea fund, 295
Sovereign, his title, 164

his duties, 207
power, where lodged, 30

Speaker of Houses of Parliament, 155J
Special bailiffs, 307

constables, 319
Spiritual corporations, 448

lords, 124

persons, 343

Stamp-duties, 288
Standard of coin, 249

of weights and measures, 245
Standing armies, 380
Staple, 280

commodities, 280
Star-chamber, Court of, 202
Statute, 61

equity of, 40
how passed, 156

law, 61

Statutes, construction, 64
how enrolled, 156

promulgation of, 159
preambles of, 39
penal, how construed, 63
of mortmain, 456

Sterling, 249
Steward, 396
Study of the law, causes of its neglect, 9
Subsidies, ecclesiastical, 277

lay, 275

on exports and imports, 281
Succession to the Crown, history of, 170

duties, 289

Summons to Parliament, 121
Supersedeas, writ of, 315
Supplies, 275, 278

appropriation of, 291, 297
Supremacy, oath of, 130, n., 334
Supreme power, its right to legislate, 32

magistrates, 116

Surveyors of higliways, 320
Sussex, marriage of Duke of, 197
Synods, 254

TALLFAGE, 277
TariflF, 279

Taxation by the House of Commons, 136
principle of imposition of, 282

Taxes, 110, 274
annual amount, 291

Temporal peers, 125
Temporalities of bishops, 256

restitution of, 346
Tenths, ecclesiastical, 258

temporal, 275
Testamentary guardian, 438
Thauet, Isle of, 79 .

Tithes, 352

extra-parochial, 253
Tithing, 88

Title, ofActs of Parliament, 158
to the Crown, 165

Tonnage, 281

Torture, 104

Town, 87

Trades, restrictions on exercise of, 397, n.

Tradesmen, 374
Trading corporations, 475
Transportation, 108

Treasure-trove, 268
Treaties, leagues, and alliances, 226
Triennial elections, 163

Parliaments, 121

Trinoda necessitas, 233
Tumultuous petitioning, 113

UNDER-SHERIFF, 308
Undue influence, 150
Union of England and Scotland, 70

of Great Britain and Ireland, 74
of parishes, 326

Universities, burgesses of, 142
courts of. 59

nature of, 16

VACANCY of Throne, 182
Vacantia bona, 272
Valor beneficiorum, 260
Ventre inspiciendo, writ de, 431
Ventre sa mere, children in, 101
Vicar, 354

Vicarages, 355

Vidames, 371

Vill, 87

Violating the Queen, 192, 194
Viscount, 367

Visitors of corporations, 457
powers of, 460

WAGES of members of Parliament, 141
of servants, 398

Waifs, 270

Wales, 68, 69

part of England, 74
Wapentakes, 89
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War and peace, right of making, 227
War, Articles of, 381

Ward by constables, 318

Wards in Chancery, 439

Warehousing system, 283

Warrant, 106

Watch, 318

Ways and means. Committee of, 275

Weights and measures, 245

West-Saxen-Lage, 44

Whales, royal fish, 192

Wharfs, 234

Wife, 418

Wight, Isle of, 79

Winchester-measure, 24G

Winding up, companies, 484

Wine-licences, 263

Witenagemote, 117

Wreck, 40, 265, 267

Writ of election to Parliament, 152

of peerage, 368

YEAK and day, 266, 271

Year-books, 49

Yeomanry, 387

Yeomen, 374

of the guard, 376, n,

York, Archbishop of, 88, n., 373, n.
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